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P R O C E E D I N G S





PRESIDENT SHAMBERGER:  I’d like to call the meeting of the Morgantown Planning Commission to order.  This evening, we’re going to conduct business in the following manner.  



First we’re going to introduce the agenda item.  Then the Planning Director will present the Staff Report.  Then we will ask the Applicant to make his presentation.  Planning Commissioners may ask the Applicant questions at that time.  Then we will allow any member of the audience who is in favor of the request to speak.



In order to speak, you must come to the microphone and state your name and address for the record and limit your comments to five minutes.  Then we will allow any member of the audience who is opposed to the request to speak.  The same time constraint applies.  



Once everyone who wishes to speak, I will declare the public hearing to be closed.  At that time, no one in the audience may speak again unless the Planning Commissioner asks a question.  If someone is asked a question, they must come to the microphone and identify themselves once again before answering.  


If there are no additional questions, the Planning Commission will discuss and take action on the request.  



Because the meeting this evening is a Special Meeting to consider and take action only on the matter that appears on our agenda, no public comment portion will be provided at the end of the meeting.  



Members of the audience wishing to address the Planning Commission on matters other than what appears on the agenda this evening are encouraged to attend the Planning Commission’s next regularly-scheduled meeting.  



Thank you for your consideration and respect for these proceedings.  



Okay.  The first item on our agenda is 

S07-17, Metro Properties North Willey Street.





MR. FLETCHER:  The packet was rather lengthy.  The reason for that is the Staff Report is just a couple pages, but we wanted to try to provide you all the paperwork that has occurred on this project.  



The projects appear before you in one capacity or another on two separate occasions, as well as the Board of Zoning Appeals on two separate occasions, so we wanted to provide you, to the greatest extent possible, the background as trying to be able to answer quickly any questions that you may have on the history of this particular project and refer specifically to documents that we’ve included.



We have a request by Metro Properties City Gardens for approval of modifications to development of significant impact site plan approval -- approve 

-- or, excuse me, site plan approved by the Planning Commission on July 12th, 2007, at North Willey Street.



The property is located on Tax Map #21 Parcels 73.01 and 73.02.  The zoning classification is B-2.  There’s a typo there.  I apologize.  B-2 Service-Business district.  



The surrounding zoning to the north is OI, Office and Institutional district, which is the WVU Farm property.  To the west is B-2.  To the south is PRO -- professional, residential -- and R-1 single-family residential district, and to the east is R-1 single-family residential district.



The Petitioner seeks to modify the site plan approved by the Planning Commission on July 12th, 2007, for the development of two multifamily residential structures in the B-2 district on North Willey Street.



The following addenda contain the pertinent information concerning the background of the subject development.  I’ll go through this quickly just to, again, restate the length of the Staff Report.



Addendum A is the Staff Report that was reported to you on July 12th, 2007.  



Addendum B is the Approval Letter following that particular meeting dated July 13th, 2007.  



Addendum C is the Staff Report for VO8-01 through VO8-08 that was dated January 16th, 2008, and reported to the Plan-- Board of Zoning Appeals on that date.



Addendum D is the Conditional Use CU-08-03 Staff Report, again, dated January 16th, 2008, that was provided to the Board of Zoning Appeals.  



Addendum E is the BZA Approval Letter dated February 8th, 2008, which would follow that January 16th -- or a meeting -- a Special Meeting that occurred to follow up on that January 16th meeting.



Addendum F is a memo from the City Engineer dated February 8th, 2008, concerning traffic generation.  



Addendum G is the Planning Commission Denial Letter dated February 20th, 2008, for the third building.



Addendum H is the Planning Depart-- Planning Department’s letter dated May 5th, 2008, concerning proposed modifications.  



Addendum I is a press release dated May 9th, 2008, concerning this evening’s Special Meeting.  



Addendum J is the Neighbor Notification Letter dated May 9th, 2008, sent stating that owners of property within 200 feet of the subject development, as well as the neighborhood associations concerning the Special Meeting this evening.



The following table compares the approved development program with the proposed modifications.  Approved -- there were two buildings, Building One, which is the building closest to the Mileground, was approved at 24 two-bedroom units.  There’s no changes proposed for that, as it’s under construction now.  


Building Two approved was 32 one-bedroom units.  What’s being proposed now is 24 two-bedroom units and eight one-bedroom units.  



The total number of units that were approved in July of last year was 56.  The total number of units that’s proposed now is 56.



The total number of bedrooms that was approved was 80 bedrooms, and the proposed change is 104 bedrooms; a difference of 24 bedrooms.



The minimum-required parking that was approved was 68, what was provided was 77, and the proposed minimum required-parking is 80, and what is provided is 92.



Article 1385.08 paragraph (a) subparagraph (6) of the Planning and Zoning Code provides that, “Site plans approved by the Planning Commission authorize only the use, arrangement and construction set forth in such approved site plans and no other use, arrangement or construction.”



It is the opinion of the Planning Department that the proposed modifications for Building Two affect the use, in terms of bedroom composition; the arrangement, in terms of lot coverage and building location; and the construction, in terms of increased habitable area.  



As such, the Planning Department notified the developer in a letter dated May 5th, 2008, that said modifications to Building Two must be reviewed and approved by the Planning Commission prior to building permit issuance for same.



If you recall, last week at your regular monthly meeting in trying to explain the request for a Special Meeting, the departments had signed off on a building permit for the smaller building that was approved by the Planning Commission last year.  



In reviewing the -- after having signed off on those plans, after the Planning Commission had denied the site plan for the third building, the developer had made some proposed modifications to the site plan.  The developer had submitted site plans to Engineering and Planning for us to begin to review.  



At that time, the developer also submitted, I understand, construction plans to other departments.  During the course of, I believe, a two-week period, the developer also came in to request -- or for the building permit.  



The permit technician, basically, opened up the file, saw that everyone had signed off on it and issued the building permit.  My understanding is the developer had the building permit in hand and assumed that the building permit was for the modifications that were proposed and had -- were submitted.



The developer began construc--  or construction pouring footers and the City initiated -- well, actually, we didn’t initiate a stop-work order.  The City contacted the developer and said, “We’ve got a problem here.“  



There was a meeting that was held between the Developer and the City Manager -- I was not a party to that meeting -- and it was decided that they could proceed at their own risk without a building permit -- without a building permit for that larger building and that the City would request the Planning Commission to meet just as soon as possible to try to render a decision whether or not the proposed modifications were acceptable to the Planning Commission or they were not acceptable, and then based on your all’s decision, we would move forward accordingly either issuing the building permit for the modifications or initiating enforcement actions for the work that’s been done so far that does not have a building permit.



Are there any questions on the latter part of the presentation, as far as the building permit issuance?

(Mr. Biafora gestured.)





MR. FLETCHER:  Okay.  Mr. Biafora is present.





MR. BIAFORA:  Dave Biafora, Metro Rentals, as you know.  We’re standing here for these minor changes.  We don’t believe we need to be here.  You hired -- you hired a City Planner.  The Planner knows what he needs to do.  It’s a matter of opinion.  

You know, he’s very thorough in what he does and we work very well together and he’s trying to cover himself, but, you know, the rules and what you all are empowered to do -- the Planning Commission is an advisory board in a capacity, and the BZA and Council and the City has its rules.  



We wouldn’t be standing here tonight if things wouldn’t have got-- you know, would have gotten done correctly when this board had a chance to do the 32 one-bedrooms, and they turned down the 16 next door.  



It’s really been a tough project.  You know, the neighborhood is pouncing.  If the neighborhood wanted to do something different with it, they should have rezoned it a long time ago, likewise the City.  


It’s a lot of wasted time and waste of money.  I was cooperative in saying that the City -- we would come to a Special Meeting and let the public and let everybody understand what’s going on.  



We’ve adjusted the project so that the City can approve it.  Anything under 12 units, the City can approve, and that’s the way we’ve done it and that’s what’s set up.  That third lot now is going to have eight units instead of 16, and this middle lot that had 32 one-bedrooms has now been changed to thirty -- to 24 two-bedrooms and eight one-bedrooms.  



Now, I can come up here and lie and tell you all the games and a story and make it up and say they are 24 one-bedrooms with a den.  We don’t operate that way.  We did five projects around town.  It seems like we’re always in here having to argue and scream and fight to get things done.  You know, the neighborhood can come in here and complain, but that’s a business zone.  



Now, we came tonight to get this thing clarified, and I’ll answer some questions, but I wanted to be able to air some things out.  



If the Board would have voted and done their duty, and I called some different people.  I called Sam at home.  I called Pete at home.  They didn’t want to talk.  They said they couldn’t talk, and I wanted to get answers.  You all are to do a job, and, again, the Planning Commission is commissioned to review plans.  



The BZA approved this, and it’s really been an inconvenience to our company and it’s cost us financial damages, and for some people that couldn’t make the meeting before, it’s really made it tough, but we’re here to move on and we expect the proper answer tonight.  We know the answer.  That’s why we’re up there working.  We don’t feel it’s a risk.  



We’re up there building the building, and if it would continue on and there is a problem, it’s not a threat.  We’re making a point.  We’ll make the building bigger.  I’ll add two more floors on it.  


That’s not being arrogant or smart like Mr. Furfari says.  He stirred this up because he doesn’t want it.





PRESIDENT SHAMBERGER:  Mr. Biafora, just keep to the project.





MR. BIAFORA:  It is the project.  I’m making a point that if it’s not approved, we’ll make it bigger.  I’ll put commercial -- it’s a B-2 zone.  Now, Selin was here and she knew how to vote when she was supposed to.  I don’t know how that all the votes were, but it was a poor voting system and they didn’t do their job.



Now, I’ll answer their questions, but I wanted it to be clear, we shouldn’t even be here, but it is a B-2 zone.  If we continue to have problems, I’ll continue to adjust that foundation and I’ll put office, I’ll put retail.  There will be a problem, because we’re getting tired of being pushed around.



Now I’ll answer some questions.



I know you don’t like to hear my attitude, Jennifer, but I don’t care, so ans-- ask me the questions so I can answer them.





COMMISSIONER GREEVER:  I was out there today and I pulled in, and when I got ready to leave, it’s kind of dangerous to get out on that road.





MR. BIAFORA:  It’s already been approved.  Again, that road was approved --





COMMISSIONER GREEVER:  I know --





MR. BIAFORA:  It’s not dangerous because we’re down by the fire hydrant.  We don’t come out by Hampton.  We come out by Charles.



That’s not what you’re here to look at.  You’re here to look at the approval.  The adjustments I made I fit inside the box.  



That is a business zone.  How would you like me to put a shopping center there?  How would you like me to put an office build-- how about a bar, like another Mario’s Fishbowl?  How about if I get people drinking and pulling out on the road?  How do you think they’re going to come out with blurred visions?





COMMISSIONER GREEVER:  I just was 

curious --





MR. BIAFORA:  I have the right to build this building.





COMMISSIONER GREEVER:  I have not said you didn’t, but I have said to you that I had some difficulty pulling out to make a left-hand turn --





MR. BIAFORA:  There’s difficulty all over Morgantown.  I’m sorry.  There is.  I -- I -- there might be, but you know what?  It fits in the box.





COMMISSIONER GREEVER:  Is there any possibility, do you think, that Morgantown or State Roads, or whoever, could put a flashing --





MR. BIAFORA:  No.





COMMISSIONER GREEVER:  -- light or something --





MR. BIAFORA:  No.  There’s not a need there.





COMMISSIONER GREEVER:  -- there?





MR. BIAFORA:  Maybe they ought to close Charles off.  Maybe Charles shouldn’t come in at an angle like into the Mileground like that, or close Hampton down.  That’s a business zone.  If the City wanted it to be different, they should have changed it.  



That’s what I don’t understand.  It’s a B-2 zone.  I’ve down-zoned it.  My trip count in -- on -- on the entire project, take all three buildings there, is going to be less than a shopping center, less than an office building, less than 20 houses, because a trip count of an apartment is 2.7 to 2.9 versus 4 or 5 on a house.





COMMISSIONER GREEVER:  I wasn’t concerned about the number of traffic people going back and forth.  It just seemed to me like it looked like it could be a little bit dangerous --





MR. BIAFORA:  Lots of visibility.





COMMISSIONER GREEVER:  -- so I just wondered if you --





MR. BIAFORA:  I kept the buildings 25, 33 feet back, or whatever variances we ended up getting to keep them back in case they want to widen the road.





COMMISSIONER GREEVER:  Okay.





MR. BIAFORA:  The road is approved.  





UNIDENTIFIED SPEAKER:  State Road (inaudible).





MR. BIAFORA:  I mean, that’s -- State Road approved it.  We’ve done through that.





COMMISSIONER GREEVER:  Okay.





MR. BIAFORA:  I mean, you saw it the last time, did you not?  



I mean, you’re asking me that question now.  Where were you before when this was approved and then not approved?  It’s the same project --





COMMISSIONER GREEVER:  I have been out there --





MR. BIAFORA:  -- it’s just a different size.





COMMISSIONER GREEVER:  -- before, but that was before you had any building up --





MR. BIAFORA:  Well --





COMMISSIONER GREEVER:  -- where you could really get on --





MR. BIAFORA:  -- I appreciate you going out there and looking at the site --





COMMISSIONER GREEVER:  I wanted to look at it --





MR. BIAFORA:  -- to talk with knowledge, because -- but you could see our frustration, and Jenny never likes my attitude but, you know, we’re contractors and developers and we’re held up all the time from the bureaucracy of the non-knowledge.  



Sam couldn’t give me an answer why he couldn’t vote for it or against it.  Needed more information.  If it fits in the box, it fits in the box, so the rote answer, it was approved by the State and I can’t do anything about it.  I mean...






COMMISSIONER GREEVER:  And that -- can I just ask --





MR. BIAFORA:  Sure.





COMMISSIONER GREEVER:  -- another question, but --





MR. BIAFORA:  Sure.





COMMISSIONER GREEVER:  -- don’t be angry --





MR. BIAFORA:  No.  (Laughter)





COMMISSIONER GREEVER:  -- with me.  I don’t mean --





MR. BIAFORA:  I’m sorry.





COMMISSIONER SELIN:  She’s doing the best she can.





MR. BIAFORA:  I’m sorry, but you can see our frustration, and I want it to be known on TV the frustration of what developers go through, and some people don’t have the guts to stand up here and tell you all, but you’ve got to be knowledgeable in what you’re doing, and, again, I appreciate you going to the site.





COMMISSIONER GREEVER:  Well, we’re unpaid volunteers.  We’re doing the very best we know how --





MR. BIAFORA:  I understand.





COMMISSIONER GREEVER:  -- and we hope that people have patience with us as we try to work through things that are kind of bothersome to us perhaps because we don’t know or perhaps, for some, because we don’t believe in it.



Now I forgot what I was going to say.





COMMISSIONER SELIN:  Well, part of what --





COMMISSIONER GREEVER:  Oh, I know what it was.



You have -- both of your buildings are exactly the same size; correct?





MR. BIAFORA:  No.  The new proposed building is larger.  It has one-bedrooms on the lower level for handicap.





COMMISSIONER GREEVER:  Okay.  Oh, so it -- but I meant as far as --





MR. BIAFORA:  Footprint.





COMMISSIONER GREEVER:  -- this wide and --





MR. BIAFORA:  Yes.  Yes, ma’am.  That is correct.





COMMISSIONER GREEVER:  -- they were -- and I was going to ask you if you were putting the one-bedrooms in the basement.





MR. BIAFORA:  That is correct.  Mm-hmm.





COMMISSIONER GREEVER:  Okay, because I couldn’t figure out --





MR. BIAFORA:  Again, it’s a business zone, and as we had challenges on Burroughs Street and other projects a few years back, what else would you put on a busy road like that?  Houses don’t want to live there.  It’s a ravine.  We put a, you know, a major retaining wall up to do this project.





COMMISSIONER GREEVER:  Yeah, I noticed it is quite steep.





MR. BIAFORA:  It’s about a $125,000 retaining wall.  I mean --





COMMISSIONER GREEVER:  Is that -- is that retaining wall that I saw out there --





MR. BIAFORA:  Yes, ma’am.





COMMISSIONER GREEVER:  -- today, that --





MR. BIAFORA:  That’s correct.





COMMISSIONER GREEVER:  -- cinderblock --





MR. BIAFORA:  That is correct. 

Mm-hmm.





COMMISSIONER GREEVER:  But it is a little touch and go getting out of there.





MR. BIAFORA:  Yeah.  There’s a lot of spots, I mean, in town that’s tough.





COMMISSIONER GREEVER:  Thank you.





MR. BIAFORA:  Thank you, ma’am.





PRESIDENT SHAMBERGER:  Jenny?





COMMISSIONER SELIN:  Just to reiterate what she was talking about, I don’t think it was necessarily a light at this point that was being suggested, but just one of those yellow -- and I know that the highway department -- this is not affecting necessarily exactly whether we’re going to approve or 

disapprove --





MR. BIAFORA:  I understand that.





COMMISSIONER SELIN:  This is just a suggestion along the way that if there was something like a yellow flashing light overhead that is not as expensive as having a whole light system and not --





MR. BIAFORA:  If -- if the City and State Road would like to do --





COMMISSIONER SELIN:  -- it wouldn’t stop traffic, but --





MR. BIAFORA:  Yeah, they’ve got one on University like that at the top there by --





COMMISSIONER SELIN:  Mm-hmm.





MR. BIAFORA:  -- Prete’s Apartments, and if the City or, you know, the State would like to put something in like that, you know, 

we --





COMMISSIONER SELIN:  So as you go in and out, watch and see whether you feel as though that’s something that would be important and that might be something that you might even suggest that that would be appropriate in that situation just because of the traffic that is coming into town and the particular curve, so that would --





COMMISSIONER GREEVER:  And -- and when I was out there -- I don’t know.  It was, like, 1:30 or something -- there was a good bit of traffic.  I was really surprised, based on what I had read in here, and I thought, well, this just must be a --





MR. BIAFORA:  You’ve got to remember, again, they’re apartments --





COMMISSIONER GREEVER:  Mm-hmm.





MR. BIAFORA:  -- so people are going to work 6:30, 7:00, 7:30, 8:00 or, you know, going to school --





COMMISSIONER GREEVER:   Yeah, but they’re not in those --





MR. BIAFORA:  -- and -- but they’re not --





COMMISSIONER GREEVER:   -- I mean, I just mean traffic --





MR. BIAFORA:  -- going in and out at 10:00, 11:00, 12:00, 1:00 as much as a shopping center, an office building, you know, a house with children going in and out, daycare school.





COMMISSIONER GREEVER:  No.  I was just talking about regular traffic --





MR. BIAFORA:  Yeah.  There is a lot of traffic, but what I’m saying, you got to remember --





COMMISSIONER GREEVER:  Yeah.





MR. BIAFORA:  -- there’s people --





UNIDENTIFIED SPEAKER:  Drive time.





MR. BIAFORA:  -- people that -- that are going at drive time.  They’re going to be coming home 5:30, 6:00, 6:30, but there are also some trucks and some vehicles there in the way, and once it’s all landscaped, you’ve got lots of site distance, and, again, the entrance is more down right next to the fire hydrant.  Very close to aiming across from Charles Avenue --





COMMISSIONER GREEVER:  It was --





MR. BIAFORA:  -- and that’s what the engineers and the State has requested.





COMMISSIONER GREEVER:  And I even thought, and I -- you know, I’m not an expert on this, but as you look up to the left, if -- if there could be some clearing of anything that’s in the way in --





MR. BIAFORA:  Right below the billboard.  Right in there.  That hillside.





COMMISSIONER GREEVER:  That whole -- that whole --





MR. BIAFORA:  Yeah.





COMMISSIONER GREEVER:  -- business and even that --





MR. BIAFORA:  Yeah.





COMMISSIONER GREEVER:  -- the billboard is kind of a bit of a block the way the road is turning --





MR. BIAFORA:  Mm-hmm.





COMMISSIONER GREEVER:  -- but look at those kinds of things.





MR. BIAFORA:  Yes, ma’am.





PRESIDENT SHAMBERGER:  Jenny.





COMMISSIONER SELIN:  Is your landscaping staying the same?





MR. BIAFORA:  No.  There’s nothing changed with the landscape-- 





COMMISSIONER SELIN:  Okay, so --





MR. BIAFORA:  I have not --





COMMISSIONER SELIN:  -- since the footprint has stayed the same?





MR. BIAFORA:  That is correct.  I have not turned in a landscape plan, just of record, you know, but the landscape is the same.  It will be very lushly landscaped.  That was the point about keeping the buildings back.  If you look at my properties -- you look at the Glenlock that’s done, you look at Burroughs Street, I kept those buildings back.  I asked to put the buildings back.  



I believe the rules -- everybody has an opinion.  I believe a lot of the Planning or BZA or Council’s new adoption on some of these codes -- they need to talk to some professional developers.  

You can’t put buildings right on the street.  It doesn’t look right.  They need to be pulled back.





COMMISSIONER SELIN:  I think it depends upon the area.  If you’re in --





MR. BIAFORA:  It does.





COMMISSIONER SELIN:  -- a downtown and it’s designed where everything is --





MR. BIAFORA:  It also depends on the height of a building, too.  If you’ve got a majorly-tall building or four or five stories, it should be back.  If it’s maybe a one story, it could be up a little bit, but you’re correct, but you need some experts on that, but that’s one of the reasons that we did back them up, and Chris asked about decorating the buildings up a little bit on the ends.  It’ll be lushly landscaped and we’re going to use some stacked stone and dress them up a little bit.





COMMISSIONER SELIN:  I’ll bet that will be very much appreciated.





PRESIDENT SHAMBERGER:  Any other questions for Mr. Biafora?





MR. BIAFORA:  Sam, do you have all the information you need?  And I know that it was tough on the phone and I was tough on you, but you got to understand where we’re coming from, and I want to make sure everybody has all the information that they can decide --





COMMISSIONER LORETTA:  I had it all --





MR. BIAFORA:  -- and understand, you know --





COMMISSIONER LORETTA:  I had it all last time.





MR. BIAFORA:  Oh, okay.  (Laughter)





COMMISSIONER SELIN:  Part of it is we’re not supposed to speak to people on the phone --





MR. BIAFORA:  This was after the fact.





COMMISSIONER SELIN:  -- without all --





MR. BIAFORA:  But this was after 

-- well, how do you present something or find out the information?  I mean, you know, the thing is it’s almost like a campaign.  I shouldn’t have to campaign a project.  



Now, if I come in here like Mr. Pirelli and try to change a zone, again, there’s opinions there.  I mean, he wanted -- I think it would have been a nice thing.  He wanted to do it.  Some agreed, some didn’t.



We’re not asking to change a zone.  We buy property in the zone that it’s in and we fit within the zone, and most of the time, every one of the -- we’ve down-zoned whether it been the Skyline of Van Gilder, whether it been Burroughs Street or this one, we have down-zoned, and in Sunnyside and on Beechurst.  



We have taken a higher-zoned property and created less of a traffic -- less of everything.  It just happens to be that because of the business that we’re in, the multifamily.





COMMISSIONER GREEVER:  Just as a -- what kind of siding are you going to have on the whole building 

or --





MR. BIAFORA:  The siding is a Hardie Board finish.  It’s a -- looks like a lap-side cedar siding, but it’s a cement board, so it’s a maintenance free -- you know, we paint it every eight to 10 years and it looks just like our Skyline Apartments and many other apartments that are around town.  Just a good finish that doesn’t look bad and wear out.





PRESIDENT SHAMBERGER:  Any other questions?



Thank you, Mr. Biafora.





MR. BIAFORA:  Let me just iterate one more thing.  With these minor changes, we actually created enough parking, because we wanted to make sure we had parking for every bedroom and guest.  We wouldn’t invest millions of dollars in a development and not have enough parking.






PRESIDENT SHAMBERGER:  Thank you.





MR. BIAFORA:  Thank you.





PRESIDENT SHAMBERGER:  Is there anyone here that would like to speak for this project?

(No response)





PRESIDENT SHAMBERGER:  Is there anyone here that would like to speak in opposition to this project?

(Mr. Furfari gestured)





PRESIDENT SHAMBERGER:  Please come to the microphone and state your name and address for the record.





MR. FURFARI:  My name is Mark Furfari.  I live at 1435 Roosevelt Street.



City Gardens is in my neighborhood.  Mr. Biafora was quoted in the Dominion Post as saying, ”It’s been a real circus up there,” and, quite frankly, this is the only statement that this gentleman has made that I agreed with.  It has been a circus.  



Why has it been a circus?  Well, let’s review what’s happened.  He comes in before this Planning Commission with a two-building project.  Eighty bedrooms, two buildings.  You approved it.



He went for -- before BZA with a -- with a, I believe, two or three variance requests.  Minor variance requests, and it was approved.



Once he got his approval, the first thing he planted at City Gardens was a 40-foot high, double-sided, lighted billboard.





PRESIDENT SHAMBERGER:  Mr. Furfari, that’s not what we’re discussing tonight.  We’re just discussing the building.





MR. FURFARI:  We’re discussing this history of this project.





PRESIDENT SHAMBERGER:  We’re discussing --





MR. FURFARI:  That’s --





PRESIDENT SHAMBERGER:  -- the building.





MR. FURFARI:  Building One was built outside of setback approvals by BZA.  He built it.  He started building it.  Forty-foot setback in the rear.  He didn’t have approval for that.  He’s 17 feet off that back thing.



He talks about an envelope?  The envelope was 40 feet.  He pushed right through that envelope because he wanted to get more density on this project.



Planning, then, reviewed the third building.  Again, more density.  It was tabled at that meeting, if you recall, because there had to be some more study to look at the impact of this development in our neighborhood.  



BZA, then, reviewed 12 variance requests.  If that’s in an envelope, I don’t understand how 12 variance requests from our Code fits into an envelope in this neighborhood.  It doesn’t, and he received all 12 of those and one conditional use.  It was approved by the BZA.



The February 14th Planning Meeting, which I was here in attendance, along with six of you, you had the courage to disapprove additional density at this location.  I brought a petition signed by over a hundred people that stated they don’t want more than 80 bedrooms in this neighborhood because of the density problems that it’s going to cause for this very busy intersection.



Well, Mr. Biafora didn’t like that -- results of that.  What did the -- the first thing he did is he filed a lawsuit and said that your decision was arbitrary and capricious.  That’s what he did.  That’s the first thing is filed a lawsuit on your decision, but then he thought a little more and he said, “I’m going to cancel.  I’m” -- and he withdrew that lawsuit.  He must have thought that what you did was not capricious and arbitrary, so I guess he agreed with the density issue.  



But then he probably slept on it a few more nights and says, “How do I increase the density on this thing to put more people and more bedrooms and more traffic into this neighborhood?” and that’s what he did.  Building Number Two.  



Building Number Two has now gone from an approved 24 beds up to, um -- excuse me.  Went from 32 one-bedroom apartments to 24 two-bedroom apartments, eight one-bedroom apartments for an increase of 24 bedrooms.  Twenty-four cars, 24 tenants, 24 more people coming in and out of this project, and he’ll be coming back to get -- because he’s -- he’s -- he was able to split out his third lot where he feels he shouldn’t have to go before Planning to review a project.  He’s splitting his apartment complex up, and it’s not a significant impact, and he’s circumventing that.





PRESIDENT SHAMBERGER:  Mr. Furfari, you need to wrap it up.  





MR. FURFARI:  All right.  I will. 



He also said that this formality is a waste of time.  I don’t believe it’s a waste of time, and density will continue to be a problem in this intersection.  The traffic, the congestion, it’s just, quite frankly, unacceptable, and I ask that you have the courage again to tell this developer that 80 bedrooms is enough.  It’s enough.  We don’t need more in that neighborhood, and -- by turning down his request.



Thank you very much, Ms. Shamberger.





PRESIDENT SHAMBERGER:  Is there anyone else in the audience to speak in opposition to this request?

(Ms. Syrne raises hand)





PRESIDENT SHAMBERGER:  Please come to the microphone, state your name and address.





MS. SYRNE:  I was going to let everyone else go first and see if I had anything new. 



Wendy Syrne, 11 Shaw Place.  I was introduced to this process during the appeals and was introduced to his personality during that time, too, and one thing -- this abrasive nature and things, what I’ve learned through this and people telling me about how this works is the bullying tactics, the rude 

and --





PRESIDENT SHAMBERGER:  Ma’am --





MS. SYRNE:  -- completely inappropriate --





PRESIDENT SHAMBERGER:  -- please stick to the project.





MS. SYRNE:  -- but what -- I’m concerned about people making decisions based on threats.  That’s a concern of mine, and the decision that the additional density and the problems that’s going to cause, that’s the concern, and I don’t want decisions made or changes, you know, of your opinions made because someone can stand here and say what a poor job you do and how inexperienced and how you lack knowledge and, you know, “Listen to the expert.”



Well, I’m a neighbor, and I’m an expert, and I can already tell you, you know, these extra additional spaces, they don’t help, and I’m actually in opposed -- in opposition of having an extra space for every visitor.  That’s one extra car.



Every extra bed is an extra student or an extra person who lives there with an extra car.  I don’t care if he spent millions on a nice parking lot.  Every single space is an extra vehicle, and I’m the one who’s sitting there trying to cross the road.



On the other side of the street, the next street down, you can’t turn right because it’s not safe, and you can only turn left going up toward the Mileground, and at that exit, we’re -- I mean, I don’t care where -- what end of the hill it’s going in, it’s too much traffic and we don’t have to count that in the traffic reports because of how the process works, but every additional space is an additional visitor, and I live in the neighborhood and it doesn’t seem like we have a whole lot of power because he does know how to work the system.  



He knows how to design things and add onto 

-- or the developer knows how to design and add on, and he has no intentions of stopping, so I don’t know if this is actually even worth our time, because there’s not going to be a stoppage and that’s been clearly said, so thanks for listening.  I just feel better for saying that.





PRESIDENT SHAMBERGER:  Is there anyone here to speak in opposition of this project?





MR. HARTMAN:  Yes.  Kyle Hartman, 921 Ridgeway Avenue.  I’d like to speak in opposition to this.  I think that we have these zoning regulations for a reason, and that’s for the betterment of the community.  I don’t see how this development, in any way, helps anyone, other than the developer.  



If anybody has been at that intersection right across the street from where this development is -- tonight -- no students in town, right?  Tonight, traffic backed up all the way down the Mileground, all the way past University High School at 5:15 -- well, about 5:30 this afternoon.



Can you imagine what it’s going to be like when we’ve got 30,000 students here?  I mean, it’s unbelievable, but the development just keeps going on and on in this area, traffic keeps getting worse, and it’s great if you’re a developer because you can continue to generate money and you don’t have to worry at all about how it affects anybody else who’s there. 


I mean, this is my community.  I live there.  You all live someplace.  How would you like to have an additional hundred cars or more in your neighborhood?  Would that impact you?  It impacts us, and I think it’s one thing to have a couple of variances, you know, approved.  It’s another thing when you just go ahead and build and decide, “Well, you know what?  I’ve invested this money.  They’re not going to slap me on the wrist because I’m a big shot guy and I know how to work the system.”  



And it’s frustrating for people in the community to see this stuff going on and there are zoning regulations for a reason opposed to it.  I know WVU was opposed to the development in the first place.  All that is out the window, so, anyway, thanks for hearing me.





PRESIDENT SHAMBERGER:  Is there anyone else here to speak in opposition?

(No response)





PRESIDENT SHAMBERGER:  Hearing -- hearing none --





MR. BIAFORA:  A rebuttal.





PRESIDENT SHAMBERGER:  Um...





MR. BIAFORA:  Rebuttal?





PRESIDENT SHAMBERGER:  Okay.





MR. FLETCHER:  Five minutes.





PRESIDENT SHAMBERGER:  Five minutes.





MR. BIAFORA:  He’s partially right.



Excuse me?





PRESIDENT SHAMBERGER:  Five minutes.





MR. BIAFORA:  Yeah.  



He’s partially right on some of the things, and we’re not Mr. Big Shot developers.  We pay a lot of taxes in the community, and what I can say is this is a supply and demand.  



You build out of the city, people bark.  You build in the city, people bark.  If you don’t like it, you move.  That zone was zoned for business.  If anybody can’t see that a shopping center and an office building doesn’t have more traffic than these apartments, I’m sorry that they can’t understand that.  They need to get a book or look up on some real estate they look up on cooking or landscaping.



And as for Mark, he was partially right.  I did outthink it.  That’s right.  That’s what we do, but I didn’t withdraw the suit because I thought you all made a bad decision.  I was actually cheered on by bankers and other people to go after you all, but I don’t have time to keep wasting money suing the City or the Planning Commission, and it wasn’t a suit.  It was an appeal, just like the Board of Zoning.



Now, we appealed it, but we decided, “You know what?  It can be administratively done.”  We sat with the City Planner and he explained that 12 or more is an impact.  Less than 12 is not an impact.



You know what?  There was two junky houses there a lady wanted to get rid of.  She used the money for retirement.  We wrote her a check.  We decided to add to the development.  We’re using the same entrance.  We didn’t bring another entrance in.  That lady got her retirement money.  We’re building eight apartments, one bedrooms, on that lot.



To have extra parking?  You want them parking in the neighborhood?  I’ll tell you what.  Maybe I’ll get a variance next year and put another building -- eight units -- and use up that extra parking so I don’t have any guest parking and they can park up in the neighborhood.  



We do care about what we do, but some people have got to use their head and think about that there’s a neighborhood and then there’s a business district that should have been changed to a neighborhood zoning R-1 or 2 or R-3, but it was a B-2.



All I can stress is B-2 is business.  There could be another bar there that might compete with Mario’s Fishbowl.  Sell chicken wings and beer.



So we have adequate parking.  We fit in the box, so he’s partially right about that, and everybody second guesses things and thinks about it.  We did not withdraw because, again, your decision was right or wrong.  We knew your decision.  



We are trying to move the project forward, and we are moving the project forward, and we do not feel there’s a risk, and that’s why we continued on because we have property rights just like the people in the neighborhood have their property rights.  



They can not like the traffic and the 30,000 cars, then they can move.  We’re in a college town.  



But I wanted to make it clear to the neighborhood, more than anything.  I think you all understand where we’re coming from, and the only reason for the modifications is because of the stalling, and it’s not a threat.  It’s all about the numbers and making it work, and it is a beautiful project.  We’re proud of it, and it will continue on.



Thank you.





UNIDENTIFIED SPEAKER:  I’ll ask the Commission for a re-rebuttal.





PRESIDENT SHAMBERGER:  I don’t believe we can --

(Multiple speakers)





PRESIDENT SHAMBERGER:  Excuse me.





COMMISSIONER SELIN:  Wait a minute.





PRESIDENT SHAMBERGER:  Excuse me.





UNIDENTIFIED SPEAKER:  Yes, ma’am.





PRESIDENT SHAMBERGER:  You’re out of line.





UNIDENTIFIED SPEAKER:  I am?





PRESIDENT SHAMBERGER:  There is not -- you cannot rebuttal to that and we are not having public comment.





UNIDENTIFIED SPEAKER:  Thank you.





PRESIDENT SHAMBERGER:  Thank you.



Mr. Planner?





MR. FLETCHER:  I have one letter 

-- I think we passed it out -- under the Public Comments.  I’m sorry.  I should have read this before the rebuttal.





MR. BIAFORA:  That’s all right.  Go ahead.





MR. FLETCHER:  Okay.  



Received the letter May 14th from Paul Atkins addressed to myself.  



“Thank you for notification of the May 15th meeting of the City Planning Commission to consider Metro Properties’ proposed changes to its North Willey Street development.  I cannot attend the meeting because I have a pre -- I have a previously-arranged appointment in Charleston, West Virginia, that day, but I do request that this short letter be read to the Commission for consideration.  



I oppose the change for the same reason I voiced opposition a few weeks ago before the Board of Zoning Appeals.  The area of Hampton Avenue, Charles Avenue and North Willey Street is a heavily-congested traffic area.  It is a dangerous area because it is difficult to see vehicles when one is entering North Willey from either Charles or Hampton Avenues.  This development and especially the proposed change for Building Two will only increase the congestion and danger.  



What Metro Properties asks is that the number of people to reside in B-- in Building Two be increased from 80 to 104.”  It’s actually Building One and Two.



“Those people who -- those people would be using vehicles and would mean a significant addition to the traffic entering and exiting North Willey Street.  What is already a bad situation would be made worse.  I also object to proposed landscaping changes that would reduce covering up some of the objectionable features of this development, which adversely affects the Woodburn neighborhood.  



Thank you for your consideration.  Signed, Paul Atkins, 1208 Des Moines Avenue.”


Again, I apologize for not reading it before.  



Staff Recommendation:  It appears that the Planning Commission’s decision to deny the site plan for the third building containing 16 one-bedroom units has led to the present proposed modifications.  The following table illustrates the differences between the three development programs that have been brought before the Planning Commission.



Again, what was approved in July 12th, there were two buildings, a total of 56 units and 80 beds.  The site plan that was denied -- again, that site plan was for Building Three -- denied February 14th, 2008, was three buildings, 72 units, 96 beds, and the proposed modifications, three bedrooms, 64 units and 112 beds.  



Again, Building Three will be reviewed administratively, and we detailed that information in your packet.



The matter before the Planning Commission is specific to the proposed site plan modifications approved by the Commission in July 20-- July 2007, and does not include the currently-contemplated eight one-bedroom structure on the adjacent lot.  



The Planning Department recommends approval of said modifications based on the following merits:  


One, the proposed multifamily residential dwelling use is permitted by right in the B-2 district.  



Two, the site is located on a primary corridor where higher intensity and density developments should be permitted rather than on lower-density, single-family residential neighborhood streets.



Three, multifamily residential dwellings at the proposed scale and intensity is much more compatible with the adjacent single-family neighborhood than most of the B-2 district by-right land uses and development programs in terms of traffic congestion, air quality, noise pollution and light pollution.



On February 7, 2008, the Board of Zoning Appeals approved all variances and conditional-use petitions that address nonconformities with the Planning and Zoning Code presented by the proposed modifications.



The Planning Department recommends the following conditions be included in the Planning Commission’s approval:  One, that subdivision recordation documents include easements across partials to address common-access drive, vehicular circulation, solid waste storage removal, U.S. Postal Service drop location, et cetera.



I should note that most -- most of these are ones that you all have, so I want to carry them through so there’s some consistency there.



Two, that a landscape plan be submitted with the building permit application for review and approval by the Planning Director.  Variance approval must be obtained should the landscape plan not conform to the performance standards set forth in the City’s Planning and Zoning Code.



Three, that the landscape buffering areas intended to screen the view of the parking stalls from North Willey Street be increased at a minimum to the design presented to the Board of Zoning Appeals on April 7th, 2008, and the drawing for that is dated December 21st, 2008.



Four, that a lighting plan be submitted with the building permit application for review and approval by the Planning Director.  Variance approval must be obtained should the lighting plan not conform to the performance standards set forth in the City’s Planning and Zoning Code.



Five, the design plan be submitted with the related building permit application for review and approval by the Planning Director.  Variance approval must be obtained should design plan not conform to the performance standards set forth in the City’s Planning and Zoning Code.



Six, that the Petitioner obtains all appropriate access permitted from West Virginia Division of Highways.



Seven, that a six-foot sidewalk be constructed along North Willey Street.  Said sidewalk must be designed and constructed to the satisfaction of the City Engineer.



Eight, that the development meets all applicable Fair Housing and Americans with Disabilities Act standards to the satisfaction of City Engineer and Chief Code Official.



Nine, that final building renderings and exterior cladding materials be submitted with the building permit for review by the Planning Director.  Variance approval must be obtained should same not conform to the performance standards set forth in the City’s Planning and Zoning Code.



Ten, that the facades facing North Willey Street include decorative shutter features to provide a context to an otherwise blank wall.



Eleven, that a final site plan be submitted prior to building permit issuance and include all requirements -- required elements and be organized as set forth in Article 1385.08 of the Planning and Zoning Code.



Twelve, prior to the issuance of a permanent certificate of occupancy, the Petitioner shall develop with technical assistance of Mountain Line Transit Authority pertaining to final location a transit shelter facility as illustrated on the Petitioner’s site plan.  



Said facility shall meet all reasonable design and specifications set forth by Mountain Line Transit.  Further, said facility shall be developed in a location and manner that optimizes access to and enjoyment of same, but does not create a hazard for pedestrian circulation and/or vehicular traffic; i.e., handicap accessibility site, tranquil visibility, et cetera.  



It’s important to note that this condition doesn’t necessarily, nor -- it’s not intended that they actually provide the facility.  It’s that they work with Mountain Line, and the two choices with other similar projects that developers often have is they can actually purchase the shelter themselves and then have control over design -- you know, what it looks like -- or they can provide the pad based on the specifications that Mountain Line has.  Mountain Line purchases the shelter, but they’ll probably use the shelter for advertising to help -- help offset the costs of that public facility.



I just wanted to make that clarification. 





COMMISSIONER STRANKO:  Question for the Planner.



Chris, you, in your recommendation, list four indented paragraphs here.  The first one, “A proposed multifamily residential dwelling is use permitted by right in the B-2 district.”



Can you talk about what “permitted by right” means and what kind of prerogative this statement will give this Planning Commission with regard to this application if, in fact, the use is permitted by right.





MR. FLETCHER:  A by-right permitted use is a use that the City has identified, and how we identify it is in the land use tables.  Other communities may list in the zoning district all the uses that are permitted by right or are permitted conditionally.



So in the B-2 district, multifamily residential is listed as by right, which means they have the right to do it.  It’s not a conditional use or they’d have to go to the Board of Zoning Appeals to obtain conditional-use approval.  It’s an allowed by-right use.



The second part of the question, how does it -- how does State Code --





COMMISSIONER STRANKO:  Given that, what is the prerogative that we’re allowed by State Code -- 





MR. FLETCHER:  Okay, State Code --





COMMISSIONER STRANKO:  -- regard to --





MR. FLETCHER:  State Code provides that a zoning ordinance create districts and identify within those districts what development patterns, performance standards and land uses are permitted or allowed either by right or conditionally.  It doesn’t -- State Code doesn’t state conditionally -- but they’re -- the communities are supposed to create districts and within those districts identify what uses are permitted, or what uses are acceptable.



So we’ve done that here in B-2 by having this particular use listed in that land use table as a by-right use.





COMMISSIONER STRANKO:  So to complete my question, what prerogative does State Code give us to deny someone a by-right use?





MR. FLETCHER:  I would say that the denial must be based on objective evidence that it will create -- harm public welfare and that sort of thing, and those tests that we use are traffic analyses, which we’ve discussed at a previous Planning Commission meeting on this, that the level of traffic that’s generated does not even pass the threshold that would trigger Department of Highways requiring it.



Intensity:  What level of coverage -- how high -- how high are the buildings.  Well, we’ve established a ceiling there, and this particular development is underneath of that.



Lot coverage:  How massive can the buildings be, and these buildings are much less than what the maximum allowed is in that B-2, so you’ve got massing and intensity.



Density:  We do not have a density requirement for B-2 districts.  You know, so many units per acre, or depending on the size of the property, giving a square footage calculation to determine what the maximum level of residential units is.



We’ve never done that until recently, and we do that now in the B-4 district where we have a residential density threshold.  We don’t have that in B-2 to provide that, so you’re really looking at traffic, setbacks -- the building envelope, as far as height.  How far away is it off the other proj-- or other properties.  Lot coverage, in terms of intensity.  



Other than that, that’s what’s really guiding whether or not the development is acceptable. 





COMMISSIONER STRANKO:  Putting aside how unpleasantly it was presented, the Applicant is probably right that it fits in the box -- his words.  That there’s nothing here that is violative of the Code or even gives us that objective fact that would allow us to find this development contrary or detrimental to public health and welfare.





MR. FLETCHER:  Well, I would disagree with the statement that it, “fits within the box,” so if you want to try to coin, “the box,” the box is the building envelope, as far as setbacks, and he’s -- they have obtained variances to -- to, I guess, move that box, if you will, on that property.



The middle building, if you recall, was set back to accommodate the drive to get down to the third building.  When you all denied the third building, the Board -- the site plan for the third Board -- building, the Board of Zoning appeals approved the offsite parking, so that road is still necessary to get down to the parking associated with, at least, the middle building because the basement of that middle building are the accessible units.  



The accessible route is just right out the door on that same plan, as opposed to a round or through to get up to the top.  I mean, there’s a topography problem there.



Does that --





COMMISSIONER STRANKO:  You answered my question.  Thank you.  





MR. FLETCHER:  I’m not sure if I did.





COMMISSIONER STRANKO:  Well, let me just say back to you what I think I -- I just learned.  Taking exception to Mr. Biafora’s term, “fit inside the box,” he has the variances he needs --





MR. FLETCHER:  Correct.





COMMISSIONER STRANKO:  -- to do this, so there’s nothing we -- that we have in the record that I’ve seen so far that gives us that objective criteria -- a prerogative, if you will, that we could find against this application.





MR. FLETCHER:  I would agree, and I would agree as stated by a recommendation to approve.





COMMISSIONER STRANKO:  Thank you.





COMMISSIONER SELIN:  So explain one more time for people who are watching where these 24 bedrooms are going.  The footprint is not changing at all.





MR. FLETCHER:  Yes, it is.





UNIDENTIFIED SPEAKER:  It is.





MR. FLETCHER:  The --





COMMISSIONER SELIN:  Well, that’s what I thought it was, so it’s within the envelope, but it’s changed, and that’s what --

(Inaudible statement by Mr. Biafora)





PRESIDENT SHAMBERGER:  Would you please -- step up to the microphone, please.





COMMISSIONER SELIN:  Wait.  Is this something that I would be useful to ask him or is it something --





MR. FLETCHER:  I think I can answer it pretty simple.  The --





COMMISSIONER SELIN:  Why don’t you have him answer it, and then if there’s some sort of a problem, then we’ll ask you to comment.  Just have him 

answer --





MR. FLETCHER:  The building envelope isn’t necessarily where the footprint was proposed.  The building envelope is around the entire property --





COMMISSIONER SELIN:  (Inaudible)





MR. FLETCHER:  -- and the building envelope is created by your setbacks -- front, side, rear -- and then your height.  That’s your building en-- so that’s -- if you want to refer to it as, “the box,” that’s the box.





COMMISSIONER SELIN:  Okay.





MR. FLETCHER:  So build it within the box, you stay within those -- the three- dimensional building envelope that’s actually created.  

The two buildings don’t because they are shifted further back into the rear setback, and they’ve obtained the variances for that already.  



In B-2, you have a maximum setback, so there’s, you know, an edge to that box that they’re -- they’re not encroaching into, but they’re, you know, further back than what the maximum is.



So the building footprint -- to get back to what you originally said, the building footprint is, in fact, differently -- different.  The original --





COMMISSIONER SELIN:  I thought that it was.





MR. FLETCHER:  -- building, it was a more narrow building.





COMMISSIONER SELIN:  Yes.





MR. FLETCHER:  And the building that’s under construction now is a wider building.  Wider and deeper building, okay?





COMMISSIONER SELIN:  And that’s part of why we’re here this evening --





MR. FLETCHER:  Correct.





COMMISSIONER SELIN:  -- is because there has been a change --





MR. FLETCHER:  Correct.





COMMISSIONER SELIN:  -- in the actual footprint of the building.





MR. FLETCHER:  Footprint.  Not the -- yeah. Not the box, per se, but the footprint.





MR. BIAFORA:  Selin, as he said the box around -- so the public can hear, too --





COMMISSIONER SELIN:  Yes.





MR. BIAFORA:  -- and I know what you’re trying to get at --





COMMISSIONER SELIN:  Yes.  Yes.





MR. BIAFORA:  Because we fit inside the setbacks that we were granted the 

variance --





COMMISSIONER SELIN:  Right. 





MR. BIAFORA:  -- we could build -- let’s use the Kane-Core as -- take the center of that property and go up six, seven stories and build out bigger, wider, fatter.  We were approved originally for a 25-foot building.  This is 11-foot larger 36-foot wide, but it’s in the same depth of it.



Now, a lot of people said, “Why can’t you design?” -- “Why did you need these variances?”  If we would have built that building across the front of the property and just had, like, an opening to park around back, it would have created a wall sense across the Mileground.



The engineers and everybody we talked to, including the City, rather than seeing the building, now you see the valley, you see out at University Towne Centre, you see across the mountains.  It didn’t create a wall atmosphere.  And, again, moving them around, we had lots of landscaping.  We could get more density there.  



If I wanted, I could raise the buildings up.  They’re only a three-story on the one side and a four-story and then a two-story.  I could raise them up like in Sunnyside that have four-story buildings with parking underneath and even get more density.  



You’ve got to look at the -- how it fell together.  It may have not been presented right lately, but you’ve got to understand our frustration.  We’ve been coming in here since last May on this, and July it was passed and the lady called next door, but what else would you put -- the people next to that, I’ll tell you now, they’re interested in selling.





COMMISSIONER SELIN:  Well--





MR. BIAFORA:  Now, you’re either going to change the zone --





COMMISSIONER SELIN:  Okay.  Okay.





MS. SYRNE:  (Inaudible) restricted or anything and we don’t get another comment at all and he just keeps going?





UNIDENTIFIED SPEAKER:  Yeah --





MS. SYRNE:  Is this procedure where there’s no --





MR. BIAFORA:  She asked a question.

(Multiple speakers)





UNIDENTIFIED SPEAKER:  You’re expanding your comment, sir.





MR. BIAFORA:  We don’t need to expand anymore.





COMMISSIONER SELIN:  Now -- now, why don’t we just have you sit down --





MR. BIAFORA:  Selin, thank you.





UNIDENTIFIED SPEAKER:  (Inaudible) said your peace.





PRESIDENT SHAMBERGER:  Sir?





UNIDENTIFIED SPEAKER:  Sir?  Ma’am?





COMMISSIONER SELIN:  (Inaudible) to finish up.  Once we have a larger footprint, then 

-- and you have not yet seen whatever is going to change with landscaping, then I appreciate that you’ve put in here that there’s going to be a landscaping plan and that it needs to -- it needs to conform to the previous ideas about screening for the street.





MR. FLETCHER:  Well, one of the things that -- I’m recommending that condition that the landscaping buffering areas for the front -- for the middle and then the front of this second building, the Board of Zoning Appeals -- if you review the record -- not necessarily the minutes, but if you watch the -- the video record of that, the Board of Zoning Appeals weighed very heavily in the one variance to remove the internal landscaping areas.  Weighed very heavily on the fact that they were, at the time, proposing that a significant amount of landscaping was going to be provided to buffer the edges of this to screen them from view of North Willey Street.



Because of the obvious sensitivities of the Board of Zoning Appeals in granting the variance to not do the internal landscaping, I’m recommending that, you know, that those areas be increased, and I think that can easily be done by shifting the parking back or eliminating one or three parking stalls, and I don’t -- I don’t foresee that to be a problem to the project, but I think it’s a con-- a valid concern that was clearly expressed by the Board of Zoning Appeals when they granted the other variance that this was something that was important to them.





COMMISSIONER SELIN: (Inaudible)  And I think -- you’ve heard a little about that from us, too, that it’s nice to have one access point and as much landscaping to protect the neighborhood from feeling encroached on.





COMMISSIONER LORETTA:  I have a question for the Planner.  



If this request tonight were to be denied, does Metro Properties retain the right to build the 32 one-bedroom units that has already been approved?





MR. FLETCHER:  If it’s denied, we will tomorrow begin the enforcement process of stopping that project.  What that entails, I’m not sure.  





COMMISSIONER LORETTA:  Do they --





MR. FLETCHER:  We may have to go to Circuit Court to file an injunction.





COMMISSIONER LORETTA:  Like the second -- it would be the second building now.





MR. FLETCHER:  The second building we’re talking about.





COMMISSIONER LORETTA:  The sec-- yeah, the 32 one--





MR. FLETCHER:  Yeah.  Correct.





COMMISSIONER LORETTA:  Do they still retain the right to build what we approved?  If we deny --





MR. FLETCHER:  Oh, the skinnier building?  You mean original building.





COMMISSIONER LORETTA:  If we deny tonight this larger building, do they still retain --





MR. FLETCHER:  Yes, they do.





COMMISSIONER LORETTA:  -- the right --





MR. FLETCHER:  Yes, they do.  I’m sorry.





COMMISSIONER LORETTA:  -- to build the 32 one-bedrooms.





MR. FLETCHER:  Yes, they do.





COMMISSIONER LORETTA:  They do.





MR. FLETCHER:  I’m sorry.  I wasn’t following you.



So you’ve approved the -- the first building of 24 --





COMMISSIONER LORETTA:  The one -- the one that we’ve already approved.





MR. FLETCHER:  -- 24 twos and you’ve approved the 32 ones --





COMMISSIONER LORETTA:  Right.





MR. FLETCHER:  -- so they can continue to move forward --





COMMISSIONER LORETTA:  They can still build those.





MR. FLETCHER:  But the fact is that they’ve already poured -- or done some earthwork and poured some footers or foundations for the thirty

-- whatever we’re doing now.  The 24 twos with the eight ones is -- is why we’re here this evening.





COMMISSIONER GREEVER:  Why would they do that?





MR. FLETCHER:  What’s that?





COMMISSIONER GREEVER:  Why would they do that?





MR. FLETCHER:  As I explained before, a building permit was issued.  The permit technician in Code reviewed the file and the file had everyone’s signatures on it --





COMMISSIONER GREEVER:  Okay. 





MR. FLETCHER:  -- for the -- for the smaller building.





COMMISSIONER GREEVER:  Okay.  Mm-hmm.





MR. FLETCHER:  Okay?  There was a breakdown in communication.  Developer came, picked up the building permit, left thinking the building permit was for the modifications.





COMMISSIONER GREEVER:  So he didn’t check it out.





MR. FLETCHER:  No.  He submitted plans, he submitted drawings, but there was a breakdown in communication that those modifications had to come to the Planning Commission --





COMMISSIONER GREEVER:  He didn’t come --





MR. FLETCHER:  -- before 

building --





COMMISSIONER GREEVER:  -- up and thank you for the permit or anything of that sort.  He just came and got it and --





MR. FLETCHER:  As they normally do, yeah.





COMMISSIONER GREEVER:  -- went back to his business.





COMMISSIONER SELIN:  So it was started -- it was started before there was realization?  I know it’s been continuing once the -- once the error has come to light, but was it started before the error came to light?







MR. FLETCHER:  It was started before the City realized that they thought they had a building permit to proceed with the modifications that they’re making now.



But, again, that should not -- well, not again.  That should not bring weight to whether or not this should be approved or not.  This should be reviewed on the merits of --





COMMISSIONER GREEVER:  Absolutely.





MR. FLETCHER:  -- not necessarily the fact that construction has begun.





COMMISSIONER LORETTA:  I -- I want to ask Mr. Biafora --





MR. BIAFORA:  Sure.





MR. FLETCHER:  Yes, sir, Sam.





COMMISSIONER LORETTA:  When you got your building permit --





MR. BIAFORA:  Mm-hmm.





COMMISSIONER LORETTA:  -- did you ask for an amended building permit?

(Inaudible statement from unidentified speaker)





MR. BIAFORA:  No.  You know, it -- it -- we’re here discussing -- maybe you’re trying to help the public understand.  



Again, when I withdrew the lawsuit, the whole intention was so this could be administratively approved.  I sat with the City Planner and we understood that anything under 12 units he can approve.





COMMISSIONER LORETTA:  Now, we’re not talking about that building.





MR. BIAFORA:  Okay.  And that this project already had its setbacks accepted by BZA, so I can -- as long as I meet the setbacks, I can pretty much do anything I want.  His opinion of the way he reads it is it has to come back for Planning, but I turned in my paperwork --





COMMISSIONER LORETTA:  I’m asking about the building permit.





MR. BIAFORA:  No.  I -- amend -- you know, I’ve never amended a permit.  When I start out, I build what I say I’m going to build, but since I was turned down here, I had to change.  I was turned down on that.  I didn’t come in and say it’s amended.  

I come in with a new site plan.  I come in with a new set of blueprints.  I wait three or four weeks.  I have a meeting with them.  They’re all dated the 21st of April.  I come in on the 28th day of April for a permit.  They gave me a permit.  I started working.



Lo and behold, they (sic) get a call saying, “Well, that building’s not the building you turned in.”  I said, “Well, why would I -- why would I pull the lawsuit back and turn in new prints and a new site plan?”  



So I don’t know to file an amended -- what would be amended?  I bought a new -- I turned in new blueprints and a new site plan.  



Again, that -- the bottom line is is it’s a property right and you’re maybe trying to discuss it to the public or trying to figure it out.  It’s a prop-- just because you don’t want it, Sam, it’s a property right.  We own --





COMMISSIONER LORETTA:  (Inaudible) 





MR. BIAFORA:  -- the property.  It’s not an opinion on what you want.  It’s not an opinion about traffic.  It’s that’s what it is, so I’m not going to answer any more questions. 





PRESIDENT SHAMBERGER:  Mr. 

Biafora --





MR. BIAFORA:  You all have enough information.





PRESIDENT SHAMBERGER:  Thank you.





MR. BIAFORA:  Don’t ask any more questions because I’m not answering them.

(Inaudible statement by unidentified speaker.)

(Laughter)

(Inaudible statements by unidentified speakers)





PRESIDENT SHAMBERGER:  Oh, my.



Any other questions of the Planner?





MR. FLETCHER:  Do you understand the -- the building permit --





PRESIDENT SHAMBERGER:  Correct.





MR. FLETCHER:  -- was issued for the first building.  The building permit was never issued for the second building.





COMMISSIONER LORETTA:  I understand --





MR. FLETCHER:  That’s why nothing needed to be amended.



Does that -- does that resonate?





COMMISSIONER LORETTA:  Well, it does, but --





MR. FLETCHER:  Okay.





COMMISSIONER LORETTA:  -- if you change -- my under-- this is my understanding.  If you change what was approved, you have to have an amended building permit.





MR. BIAFORA:  That’s why we’re here.





PRESIDENT SHAMBERGER:  But he’s --





MR. FLETCHER:  Correct, but the building permit was never issued for one to be amended.  There was a building permit for the first building.  



See, you don’t get a building permit for, like, both buildings.  You get a building permitted for -- for all the different things that need to occur.  



Building permit was issued for that first building.  A building permit was applied for for the second building, and that plan was what you all reviewed and approved back in July.  I can’t recall when that was applied for, but I know we signed off on it back, I think, in -- I think October/November, okay?



So they decided to make -- they decided to come -- they -- at that point, they had picked up the third piece of property.  Came in at the beginning of this year to get a site plan approval for the third building.  That was denied.  Then they decided to go ahead and try to change the development program to compensate what was denied. 



Building permit application was still processed.  All the departments had still signed off on it.  They decided to make a modification.  They never picked up the building permit for that second building.  It was never issued.  



They decided to make modifications.  Submitted those plans to the different departments, as opposed to it going through where it should have gone through -- Code Enforcement -- and then distributed to the -- to the departments, okay?



He comes in about a week later and says, you know, “Can I pick up my building permit?”  Code Enforcement, unbeknownst, you know, to the entire system, if you will, that changes are being proposed, issues a building permit for the smaller -- for the smaller building.  He goes and starts construction, and that’s where we’re at today.



It’s not an acceptable answer, but that’s the answer.





COMMISSIONER LORETTA:  Everybody knows what happened.





MR. FLETCHER:  Okay.





COMMISSIONER SELIN:  But, as you said, we’re not supposed to take that all into account.  I mean, that -- that doesn’t -- that doesn’t have merit when you look at whether this is an improvable project or not, that that happened.





MR. FLETCHER:  Correct.





COMMISSIONER SELIN:  Is that what you’re saying?





MR. FLETCHER:  It has merit to you since you -- because you agreed to meet in a Special Meeting, rather than waiting ‘til next month, and I think that’s probably the end of it.  



I don’t think you should be swayed to approve this just because they’ve had a financial hardship.  Argued -- could be argues they’ve created themselves or could be argued that the City contributed to.





COMMISSIONER SELIN:  I appreciate your explanation.





PRESIDENT SHAMBERGER:  If there’s no further discussion --





COMMISSIONER SELIN:  I have one more comment.





PRESIDENT SHAMBERGER:  Okay.





COMMISSIONER SELIN:  I appreciate everyone coming here today.  It’s not easy on any of you, and I wish that sometimes it were a little bit easier, but it’s just not.





COMMISSIONER STRANKO:  I -- I asked the questions of the Planner earlier not without some -- I did work on my own.  I read the Code again and looked at the case law about this, and I agree with his conclusion; this application is about the application.  It’s not about the personality.  It’s not about anything else that I think most, if not all of us, find troubling about some decisions made over there, but that’s not what we’re here about.  



We’re here about the application and this -- the State Code and the case law is very clear that it’s a matter of right and a matter of law, this application is entitled to our approval, and I know people are upset about that, but it’s not Metro Properties’ fault, it’s not the Planning Commission’s fault.   



What we have is development going on at a hundred miles an hour in this community and regulation following behind at 20.  You know, we haven’t had a new comprehensive plan in over a decade.  How much has changed in a decade just in accelerated development, let alone the nature of the development?



So we need to chase this problem, but we can’t chase it by acting contrary to the law and contrary to the promise we made when we took this position that we’d uphold the law.  



We’ve got to chase this problem by getting right with what’s happening in the City by getting buffers around residential areas, by getting some City/County planning going in and around the city.  



We owe that to the community, but we also owe the community our promise -- our obligation to uphold the law, and the law, I think, is very clear here that this application is entitled to approval.





PRESIDENT SHAMBERGER:  I think that was very well said, Mr. Stranko.  You know, I think we all certainly respect everyone’s opinions here and this is the bottom line (inaudible).





COMMISSIONER STRANKO:  You know, Madam Chair, I understand Mr. Biafora’s frustration, but, you know, we always err -- if I’ve learned nothing on this commission -- you’ll recall when I first come on, it’s like, “Oh, let’s get done.  Let’s get out of here.”



What I’ve learned is that’s not the way this city works or any city can work.  Everybody gets their say, and yes.  If you take advantage of development inside or around the city, you take advantage of our population density, you’ve got to live with everybody having their say, and people -- I’m proud of this commission and of the Chair erring on the side of conservative -- small “C” conservative; that is, slowing down letting everybody say what they feel, because it’s our city and we all care about it.



So I hope Mr. Biafora would reconsider his position.  I understand it’s expensive and time consuming, but we’re trying to have, as the sign says, an inclusive city.  Everybody gets a say.





COMMISSIONER STRANKO:  Are you ready for a motion, Madam Chair?





PRESIDENT SHAMBERGER:  I am.





COMMISSIONER STRANKO:  I move that the rec-- the application be approved subject to the conditions included in the Planning Department recommendations.





PRESIDENT SHAMBERGER:  Is there a second?





COMMISSIONER SELIN:  Second.  





PRESIDENT SHAMBERGER:  Question?





COMMISSIONER STRANKO:  Call the question.





PRESIDENT SHAMBERGER:  All --





MR. FLETCHER:  -- roll call.





PRESIDENT SHAMBERGER:  Uh, yeah.





MR. FLETCHER:  Okay.





PRESIDENT SHAMBERGER:  We’re going to do a roll call vote.





MR. FLETCHER:  We’ve got an even number like we did last time, so I’d rather just do a roll call, if that’s okay.



Commissioner Selin?





COMMISSIONER SELIN:  Yes.





MR. FLETCHER:  Commissioner Ferrell?





COMMISSIONER FERRELL:  No.





MR. FLETCHER:  Commissioner Stranko?





COMMISSIONER STRANKO:  Yes.





MR. FLETCHER:  Commissioner Loretta?





COMMISSIONER LORETTA:  No.





MR. FLETCHER:
Commissioner Greever?





COMMISSIONER GREEVER:  No.





MR. FLETCHER:  Commissioner Shamberger?





PRESIDENT SHAMBERGER:  Yes.





MR. FLETCHER:  The motion dies for lack of a majority.  There were three in favor and three opposed.





COMMISSIONER STRANKO:  Move to adjourn.





PRESIDENT SHAMBERGER:  (Inaudible statement.)

(President Shamberger adjourned proceedings.)
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