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From the Desk of:  Page 1 of 2 
Christopher M. Fletcher, AICP 
Planning Director 

Planning Department 
389 Spruce Street 

Morgantown, WV  26505 
304.284.7431 

Date: August 18, 2010 

To: Board of Zoning Appeals 

RE: STAFF REPORT APPENDAGE 

V10-20 / Byron-Culton / 1268 Fairlawn Avenue 

At its July 21, 2010 hearing, the Board tabled the above referenced variance petition.  In its 
tabling motion, the Board directed the petitioner to submit a survey and as-built site plan 
prepared by the surveyor licensed in West Virginia so that the Board would be confident in the 
extent of the variance being requested.  The Board also requested the City Manager to issue a 
stop work order pending its decision. 

Attached herewith are: 

 July 21, 2010 Staff Report for V10-20 / Byron-Culton / 1268 Fairlawn Avenue 

 July 22, 2010 memorandum from Dan Boroff, City Manager, to Mike Stone, Chief 
Building Code Official concerning the Board’s stop work order request 

 July 22, 2010 Stop Work Order issued by Mike Stone 

 Survey/As-built Site Plan prepared by David C. Sypolt, PS #879, which was received by 
the Planning Department on July 30, 2010 

 Survey/As-built Site Plan 

 Rear Setback (V10-20) – The drawing illustrates that the rear setback for the garage 
addition is 22.1 feet or 22’ – 1 3/16”.  Article 1333.04 (4) provides that the minimum rear 
setback standard in the R-1 District is 25 feet.  As such, the drawing illustrates that a 2.9’ 
or 2’ – 10 13/16” variance is required rather than the original request of 10 feet. 

 Side Setback from Mulberry (V10-21) – The drawing illustrates that the side setback 
from Mulberry is 13.1 feet or 13’ – 1 3/16”.  Article 1333.07 (B) provides that the 
minimum side setback standard for a corner lot in the R-1 District is 15 feet.  As such, 
the drawing illustrates that a 1.9’ or 1’ – 10 13/16” variance is required.  The petitioner 
has submitted a second variance petition seeking relief from said side setback standard. 

 Side Setback from Adjoining Parcel – The drawing illustrates that the side setback for 
the master closet addition from the adjoining parcel boundary is 14.4’, which is greater 
than the 10 foot setback standard provided in Article 1333.04 (3).  As such, variance 
relief is not required. 

 Lot Coverage – The drawing illustrates that the lot coverage for the house and garage 
and master closet additions is 28.3%, which is less than the maximum lot coverage 
standard provided in Article 1333.03 (C) of 40%.  As such, variance relief is not required. 
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Christopher M. Fletcher, AICP 
Planning Director 

Planning Department 
389 Spruce Street 

Morgantown, WV  26505 
304.284.7431 

Stop Work Order 

The attached July 22, 2010 Stop Work Order provides that, “No further building operations are 
permitted at this location which relates specifically to work performed to and within said garage 
and master closet additions until a release form signed by the City Manger/Code Official has 
been issued.” 

After the survey/as-built site plan was submitted, Mike Stone and I met with Mr. Culton on 
August 30th and informed him that work may continue on the master closet addition.  The 
reason for allowing work to go forward on the master closet addition was that the plan showed 
compliance with side setback requirements for same and that maximum lot coverage had not 
been exceeded.  Mr. Culton requested to continue work on the garage at his own risk.  Mr. 
Stone advised Mr. Culton that the Stop Work Order remained in effect for the garage addition 
until the BZA reached a decision on his variance petitions and that no work was permitted on 
the garage addition. 

On Monday, August 2nd, Paul Satterfield and I found that two or three pieces of siding were 
hung on the garage along the wood deck.  Mr. Satterfield instructed the workers on that date 
that no additional work to the garage would be allowed.  On Tuesday, August 3rd, Mr. Satterfield 
and I found that additional siding was hung on the same side of the garage along the wood 
deck.  Mr. Satterfield and I together spoke with Mr. Culton on August 3rd instructing him that any 
additional work on the garage would result in enforcement action. 

A citation was not issued for these events due to Code Enforcement’s experience with the 
Municipal Court under similar circumstances.  The Code Enforcement Division has a higher 
degree of confidence that the Municipal Court will uphold enforcement action if Mr. Culton 
continues work on the garage beyond that noted above. 

Course of Action 

The Board is reminded that Case No. V10-20 must be removed from the table under Robert’s 
Rule of Order before additional discussion or deliberation may proceed.  The Board is also 
reminded that its obligation to hold a public hearing by taking public comments was fulfilled 
during the Board’s July 21st hearing.  As such, the Board may elect to simply continue its 
discussion without additional public comment for Case No. V10-20. 

The Board must determine whether the proposed request meets the standard criteria for a 
variance by reaching a positive determination for each of the “Findings of Fact” submitted by the 
petitioner.  Should the Board not agree with the findings submitted by the petitioner, it must 
develop its own positive or negative findings keeping in mind that a decision to approve or deny 
the variance petition may be appealed to Circuit Court. 

As noted in the July 21, 2010 Staff Report, no Staff recommendation is offered as doing so in 
either case may be perceived as unfair and prejudiced given the circumstances of the present 
variance petition. 
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S T A F F  R E P O R T  
 
CASE NO: V10-20 / Byron-Culton / 1268 Fairlawn Avenue 

REQUEST and LOCATION: 

Request by Dean Culton, on behalf of Megan Byron, for variance relief from Article 
1333.04 of the Planning and Zoning Code as it relates to minimum rear setback for 
property located at 1268 Fairlawn Avenue. 

TAX MAP NUMBER(s) and ZONING DESCRIPTION: 

Tax Map #7, Parcel #165; R-1, Single Family Residential District 

SURROUNDING ZONING: 

R-1, Single-Family Residential District  

BACKGROUND and ANALYSIS: 

The petitioner obtained a building permit to construct a garage addition to the existing 
single-family structure at 1268 Fairlawn Avenue, which is a corner lot.  Addendum A of 
this report illustrates the location of the subject site. 

Prior to building permit application, Staff met the petitioner at the property to discuss the 
proposed garage addition and setback requirements.  The petitioner was advised that 
the front setback from Mulberry Street had to be at least twenty-five (25) feet from the 
front property line and the side setback from the adjoining house had to be at least ten 
(10) feet from the side property line. 

With the exception of the property addressed to Fairlawn Avenue, which was not noted 
by Staff during review, the building permit application and drawings submitted by the 
petitioner were consistent with Staff’s onsite consultation. Specifically, drawings noted 
the Mulberry Street elevation as the front and the setbacks noted on the building permit 
application were 25 feet for the front setback and 10 feet for the left side setback.  A 
survey was not included in building permit application, which is customary for additions 
to single-family homes in established neighborhoods were parcel boundaries are 
generally decipherable.  The building permit was accordingly approved and issued. 

After construction commenced, the Planning Department received several complaints 
from neighboring residents on June 24th and 25th concerning the setback from Mulberry 
Street.  Staff returned to the site on Friday June 25th and discovered that an error was 
made in determining the structure’s orientation. 

The property’s true front is facing Fairlawn Avenue and not Mulberry Street.  The 
incorrect orientation determination by the Planning Department resulted in the garage 
addition being constructed within the required twenty-five (25) foot rear yard setback. 
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The Planning Department immediately advised the petitioner of the error; that variance 
approval to encroach into the minimum rear yard setback would be necessary; and, that 
continued construction pending a determination by the BZA would be at the petitioner’s 
sole financial risk.   

Article 1705.07 “Period of Validity; Renewals” of City Code provides that the Building 
Inspection Department is authorized to suspend or revoke a permit issued wherever the 
permit is issued in error, or on the basis of incorrect, inaccurate information, or in 
violation of any ordinance or regulation of any of the provisions of City Code. 

After consultation with the City Manager and the City Attorney, Staff advised the 
petitioner that failure to seek variance relief at the BZA’s July 21st hearing would result in 
the issuance of a stop work order.  After several discussions during the week of June 
28th, the petitioner agreed to submit a variance application for the July hearing even 
though he felt he had constructed the addition as advised and approved.  As such, a 
stop work order was not issued but the petitioner was again advised that continued 
construction would be at their own financial risk. 

The Planning Department fielded numerous calls and emails from neighboring residents 
concerning the circumstances of the building permit, the Planning Department’s error, 
and the variance petition.  Addendum B of this report summarizes the 
questions/complaints and responses sent via several emails during the week of July 5th. 

Staff measured the distance of the rear setback beginning at the middle of the hedgerow 
separating the adjoining properties to the subject garage addition as 16’-6”.  A variance 
of 10 feet is required for the encroachment into the minimum 25 foot rear yard setback. 

Staff measured the distance of the side setback of the garage addition along Mulberry 
Street using two methods. 

1. The measurement from the back of the curb along Mulberry Street to the garage 
addition was 25 feet. 

2. The width of Mulberry Street from curb to curb is 20 feet.  The platted right-of-
way width of Mulberry Street is 40 feet.  Assuming the road was constructed in 
the center of the right-of-way, the measurement from the middle of the road to 
the garage addition was 35 feet. 

Without a survey, it is reasonable to assume based on the measurements noted above 
that the side setback of the garage addition from the property line along Mulberry Street 
is between 15 feet and 25 feet.  Article 1333.07 of the Planning and Zoning Code 
provides that the minimum side setback for the corner lot is 15 feet – 1.5 times the 
normal side setback requirement of 10 feet in the R-1 District. 
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STAFF RECOMMENDATION: 

The Board must determine whether the proposed request meets the standard criteria for 
a variance by reaching a positive determination for each of the “Findings of Fact” 
submitted by the applicant. 

The fact that the Planning Office incorrectly determined the structure’s orientation during 
building permit review and the fact that construction has begun are extraneous to the 
Board’s decision to either approve or deny the requested variance relief.  

Given the circumstances of the present variance petition, no Staff recommendation is 
offered as doing so in either case may be perceived as unfair and prejudiced. 

 

Attachment: Variance application, building permit application 

NOTE:  Building drawings have not been included with the attachments due to 
size; said drawings will be available at the hearing 
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STAFF REPORT ADDENDUM B 

V10-20 / Byron-Culton / 1268 Fairlawn 

SUMMARY OF COMPLAINTS AND RESPONSES 

QUESTION – As mentioned at the Council of the Whole Meeting on June 29, 2010 there seems 
to be a change in the R-1 variance process if construction can occur with administrative 
approval rather than a variance and public hearing at the Board of Zoning Appeals.  An 
explanation is needed to explain this administrative change. 

RESPONSE – As the neighbor notification letter states, which you received a copy, the 
petitioner obtained a building permit to construct a garage addition to the existing single-
family structure at 1268 Fairlawn Avenue.  In reviewing and approving the building permit, 
the Planning Department incorrectly determined the orientation of the front of the structure 
toward Mulberry Street rather than Fairlawn Avenue.  After construction commenced, the 
Planning Department recognized its error and found that the garage addition, as approved, 
encroached into the minimum required 25 foot rear yard setback.  The Planning Department 
immediately advised the petitioner of the error, that variance approval to encroach into the 
minimum rear yard setback would be necessary, and that continued construction pending a 
determination by the Board of Zoning Appeals would be at the petitioner’s sole financial 
risk.  There has been no “change” to the review and approval process asserted above.  The 
incorrect order of present approval events occurred as a result of this administrative 
error…not by any “administrative change”. 

QUESTION – It is unclear how the setback variance would have not gone to the BZA based on 
the “incorrect determination of the front orientation.”  With either orientation it appears that the 
set-backs for front, side, or rear would have needed a variance. 

RESPONSE – If the orientation of the structure faced Mulberry, which this Office clearly 
recognizes was an incorrect determination, than the “front” setback facing Mulberry would 
have to be 25 feet or more and the “side” setback closest to the adjoining house would have 
to be 10 feet or more.  The measured distance from the back of the curb along Mulberry to 
the subject garage addition is 25 feet, which would comply with this “front setback” provision 
if it were the correct orientation.  I [Fletcher] will also note that the next closest front setback 
(from back of curb to structure) along the same side of Mulberry between Oxford and 
Fairlawn is 31’-10”…which is less than a 7 foot difference from the true side setback 
distance between the subject garage addition and back of the curb along Mulberry. 

The measured distance from the middle of the hedgerow between the subject garage 
addition and the neighboring house is 16’-6”, which would comply with the “side setback” 
provision if it were the correct orientation.  Because the orientation determination was not 
correct, a rear setback encroachment was realized.  As such, an approximate ten-foot 
variance from the true rear yard setback standard of 25 feet is necessary.  Variance relief is 
not necessary from the true side setback standard of 15 feet (1.5 times the minimum side 
setback standard of 10 feet on corner lots in the R-1 District)…again the true side setback 
measured 25 feet between the back of the curb along Mulberry and the subject garage 
addition.   



V10-20 Staff Report Page 2 of 5 
Addendum B 

QUESTION – The neighbors have not received notice of specifics of the measurements and 
variance petition. 

RESPONSE – As noted above, the distance of the true side setback from the back of the 
curb along Mulberry to the subject garage addition measured 25 feet.  The distance of the 
true rear setback from the center of the hedge row between the adjoining properties to the 
subject garage addition measured 16’-6”. 

QUESTION – There is a question whether the additions adhere to the 40% footprint 
requirement.  The neighbors do not know how the current additions affect the previous footprint 
and fit into the requirement. 

RESPONSE – The present house and additions total 3,639 sq. ft., which covers 27.1% of 
the 13,443 sq. ft. parcel and is less than the 40% maximum lot coverage standard in the R-1 
District. 

QUESTION – The variance request needs to be based on a current survey approved by the 
appropriate benchmark authority, taking in account neighbor’s property lines. 

RESPONSE – Requiring petitioners to obtain surveys in all variance applications is not 
practical given the costs for surveying services and turnaround time.  We have learned that 
there simply are not enough licensed surveyors in the greater Morgantown area to meet 
demand.  For example, the subdivision regulations require final subdivision plats to be 
prepared and recorded within 30 days of Planning Commission approval.  Most property 
owners can not get a surveyor on the property within 30 days following Planning 
Commission approval…especially for very simple surveying work of locating existing and/or 
setting new pins.  To offset this market problem, we require recordation to occur within 30 
days of the Planning Commission President signing the final plat.  In established 
neighborhoods like Suncrest, we utilize tax mapping, Geographic Information System data, 
and field reconnaissance for variance petitions unless there is a property line dispute 
between adjoining neighbors.  In those instances, the BZA may require a survey to be 
completed.  The location of property boundaries for the 1268 Fairlawn site does not appear 
to be in question…the problem arose from the incorrect orientation determination by this 
Office. 

I [Fletcher] will also point out that the distance between the subject garage addition and the 
neighboring structure is 29 feet…3 feet more than the distance between the structures 
directly across Mulberry.  Further, the side setback (toward the street) of the house on the 
southeast corner of Fairlawn and Kenmore measured 22’-5” from the back of the curb along 
Fairlawn.  Although I [Fletcher] could not get an accurate measurement of the setbacks for 
the house at the southeast corner of Fairlawn and Mulberry due to overgrown landscaping, I 
[Fletcher] suspect one or more setback encroachments may exist.  The house at the 
southwest corner of Fairlawn and Kenmore measured 29’-3” from the back of the curb along 
Fairlawn and 27’-8” from the back of the curb along Kenmore.  The rear yard setback of the 
house on the southwest corner of Cambridge and Laurel measured 14’-10”.  The western 
side yard setback of the mid-block house on Cambridge between Laurel and Rotary 
measured 4’-8”.  The side yard setback of the house (between adjoining structures) on the 
southeast corner of Kenmore and Cambridge measured 9’-2”.  I [Fletcher] also saw several 
detached accessory structures (garages, garden sheds, etc.) within a three block area of 
1268 Fairlawn that have been constructed at the property line or closer than the minimum 
five-foot setback standard for same.  I [Fletcher] also saw by a flyer posted at one house 
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that is for sale along Mulberry between Fairlawn and Parkview that there is a nonconforming 
accessory dwelling unit (granny flat) above a detached garage. 

QUESTION – Don’t you need a survey to determine setbacks on projects where building has 
begun before BZA approval? 

RESPONSE – Requiring petitioners to obtain surveys in all variance applications is not 
practical given the costs for surveying services and turnaround time.  We have learned that 
there simply are not enough licensed surveyors in the greater Morgantown area to meet 
demand.  For example, the subdivision regulations require final subdivision plats to be 
prepared and recorded within 30 days of Planning Commission approval.  Most property 
owners can not get a surveyor on the property within 30 days following Planning 
Commission approval…especially for very simple surveying work of locating existing and/or 
setting new pins.  To offset this market problem, we require recordation to occur within 30 
days of the Planning Commission President signing the final plat.  In established 
neighborhoods like Suncrest, we utilize tax mapping, Geographic Information System data, 
and field reconnaissance for variance petitions unless there is a property line dispute 
between adjoining neighbors.  In those instances, the BZA may require a survey to be 
completed before rendering a decision. 

QUESTION – Also, property lines do not start at street side of curb.  They are 4-7 feet inside 
yards inside Suncrest Park. 

RESPONSE – I [Fletcher] am aware and understand this fact.  The field measurements that 
we have taken from the back of curb lines is intended to provide equal balance and context 
to the setback trends along Mulberry given the present conditions of the built environment.  
Setback requirements are from property boundaries and not improvements within the right-
of-way.  The widths of the Mulberry and Fairlawn rights-of-way are each 40 feet.  The 
distance from curb to curb on Mulberry is approximately 20 feet.  If the road was constructed 
in the center of the right-of-way, than the property boundaries are 10 foot beyond either side 
of the curbs.  Our field measuring rule of thumb is to stand in the center of the street, 
measure half the distance of the platted right-of-way (in this case 20 feet) and then measure 
the distance of the structure or proposed location of the structure.  As such, the setback of 
the subject garage addition is between 15 and 25 feet from what should be the property 
boundary…which meets the minimum 15-foot setback requirement.  Where a survey is not 
necessary or impractical, we, along with the Engineering and Code officials, have 
successfully used this field method for many years. 

QUESTION – As published in the paper the property transferred from Nancy Watson to Megan 
Byron.  Mr. Dean Culton is not listed as property owner and does he have a right to petition for a 
variance? 

RESPONSE – Mr. Culton may submit a variance petition application as the applicant/agent 
without the objection of the property owner.  Frequently, the builder, contractor, developer, 
and/or design professional will apply on behalf of the property owner. 

QUESTION – Is there a requirement that the petitioner keep the variance sign posted prior to 
the hearing?  On July 3 a neighbor saw the petitioner remove the sign, so the neighbor put it 
back up.  On July 5 it was not there while construction was occurring. 

RESPONSE – Article 1381.03 (F) provides that, “At least ten (10) days prior to the Board of 
Zoning Appeals hearing on the application for variance approval, the applicant shall post 
and maintain a sign on the subject property notifying those passing the property that a 
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request for variance approval for the property has been made.  The sign shall be provided to 
the applicant by the Planning Director.” 

This Office customarily performs this task as a service to petitioners…and to make sure it is 
posted.  By going into the field to post signs, we also gather additional information and 
photographs. 

I [Fletcher] personally posted a red sign on the property around 5:00 PM on Friday, July 2nd.  
We received complaints yesterday [July 6] morning that the sign had been removed.  Our 
intern posted a blue sign yesterday [July 6].  I [Fletcher] personally saw the sign there this 
morning [July 7] at 7:00 AM. 

Because we have experienced many instances of notification signs being removed across 
the city…we believe by youngsters, college students seeking a wall hanging in their homes, 
lawn care professionals, and even unhappy neighbors…we have never issued citations to 
the property owner.  One caller purported that he saw Mr. Culton remove the sign.  I 
[Fletcher] believe it would be very difficult for this Office to convince the Court to uphold a 
related citation.  I [Fletcher] am very confident, given the number of emails and calls we 
have received along with the public comments provided to City Council during its recent 
public meetings, that the neighboring property owners are acutely aware of present 
circumstances involving the subject garage addition at 1268 Fairlawn.  This Office will not 
return to erect a third sign should the second one be removed. 

QUESTION – The sign is gone again.  How many days do you have to advertise via sign for 
issue to go on BZA agenda?  

RESPONSE – Article 1381.03 (F) provides that, “At least ten (10) days prior to the Board of 
Zoning Appeals hearing on the application for variance approval, the applicant shall post 
and maintain a sign on the subject property notifying those passing the property that a 
request for variance approval for the property has been made.  The sign shall be provided to 
the applicant by the Planning Director.” 

This Office customarily performs this task as a service to petitioners…and to make sure it is 
posted.  By going into the field to post signs, we also gather additional information and 
photographs. 

I personally posted a red sign on the property around 5:00 PM on Friday, July 2nd.  We 
received complaints yesterday [July 6] morning that the sign had been removed.  Our intern 
posted a blue sign yesterday [July 6].  I [Fletcher] personally saw the sign there this morning 
[July 7] at 7:00 AM.  Lisa Martis spoke with Mr. Culton earlier today [July 7] and he stated 
that he is in Florida. 

Because we have experienced many instances of notification signs being removed across 
the city…we believe by youngsters, college students seeking a wall hanging in their homes, 
lawn care professionals, and even unhappy neighbors…we have never issued citations to 
the property owner.  One caller purported that he saw Mr. Culton removed the sign.  I 
[Fletcher] believe it would be very difficult for this Office to convince the Court to uphold a 
related citation.  I [Fletcher] am very confident, given the number of emails and calls we 
have received along with the public comments provided to City Council during its recent 
public meetings, that the neighboring property owners are acutely aware of present 
circumstances involving the subject garage addition at 1268 Fairlawn.  This Office will not 
return to erect a third sign should the second one be removed…which may be the case 
given the calls we have received today. 



V10-20 Staff Report Page 5 of 5 
Addendum B 

QUESTION – Based on conversations with the stakeholders in the immediate vicinity of this 
property, I [N. Ganz] request that a stop work order be applied to this construction site until the 
appropriate BZA hearing takes place on July 21, 2010 at City Council Chambers at 6:30pm and 
the above issues are resolved. 

RESPONSE – This Office, with consultation by the City Manager and City Attorney, 
determined that a practical, common sense approach was warranted given its incorrect 
orientation determination.  This Office advised Mr. Culton that construction prior to the July 
21st hearing would be at his sole financial risk.  He was also advised that a stop work order 
would be issued if he did not seek variance relief at the July 21st. 

QUESTION – Not related to the BZA, but City Ordinance there seems to be loud construction 
machinery and hammering violating the noise ordinance including at 6:30am on July 3rd after the 
variance notice was placed in the yard. 

RESPONSE – This Office has no administrative authority to enforce City Code concerning 
noise.  I [Fletcher] will forward this issue onto the Police Department and Building Code 
Office. 
































