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Jim Shaffer
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Tom Shamberger

Planning Department

Christopher Fletcher, AICP
Planning Director

389 Spruce Street
Morgantown, WV 26505
304.284.7431

STAFF REPORT

CASE NO:  V10-20/ Byron-Culton / 1268 Fairlawn Avenue

REQUEST and LOCATION:

Request by Dean Culton, on behalf of Megan Byron, for variance relief from Article
1333.04 of the Planning and Zoning Code as it relates to minimum rear setback for
property located at 1268 Fairlawn Avenue.

TAX MAP NUMBER(s) and ZONING DESCRIPTION:
Tax Map #7, Parcel #165; R-1, Single Family Residential District

SURROUNDING ZONING:
R-1, Single-Family Residential District

BACKGROUND and ANALYSIS:

The petitioner obtained a building permit to construct a garage addition to the existing
single-family structure at 1268 Fairlawn Avenue, which is a corner lot. Addendum A of
this report illustrates the location of the subject site.

Prior to building permit application, Staff met the petitioner at the property to discuss the
proposed garage addition and setback requirements. The petitioner was advised that
the front setback from Mulberry Street had to be at least twenty-five (25) feet from the
front property line and the side setback from the adjoining house had to be at least ten
(10) feet from the side property line.

With the exception of the property addressed to Fairlawn Avenue, which was not noted
by Staff during review, the building permit application and drawings submitted by the
petitioner were consistent with Staff's onsite consultation. Specifically, drawings noted
the Mulberry Street elevation as the front and the setbacks noted on the building permit
application were 25 feet for the front setback and 10 feet for the left side setback. A
survey was not included in building permit application, which is customary for additions
to single-family homes in established neighborhoods were parcel boundaries are
generally decipherable. The building permit was accordingly approved and issued.

After construction commenced, the Planning Department received several complaints
from neighboring residents on June 24™ and 25™ concerning the setback from Mulberry
Street. Staff returned to the site on Friday June 25" and discovered that an error was
made in determining the structure’s orientation.

The property’s true front is facing Fairlawn Avenue and not Mulberry Street. The

incorrect orientation determination by the Planning Department resulted in the garage
addition being constructed within the required twenty-five (25) foot rear yard setback.
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The Planning Department immediately advised the petitioner of the error; that variance
approval to encroach into the minimum rear yard setback would be necessary; and, that
continued construction pending a determination by the BZA would be at the petitioner’'s
sole financial risk.

Article 1705.07 “Period of Validity; Renewals” of City Code provides that the Building
Inspection Department is authorized to suspend or revoke a permit issued wherever the
permit is issued in error, or on the basis of incorrect, inaccurate information, or in
violation of any ordinance or regulation of any of the provisions of City Code.

After consultation with the City Manager and the City Attorney, Staff advised the
petitioner that failure to seek variance relief at the BZA’s July 21° hearing would result in
the issuance of a stop work order. After several discussions during the week of June
28" the petitioner agreed to submit a variance application for the July hearing even
though he felt he had constructed the addition as advised and approved. As such, a
stop work order was not issued but the petitioner was again advised that continued
construction would be at their own financial risk.

The Planning Department fielded numerous calls and emails from neighboring residents
concerning the circumstances of the building permit, the Planning Department’s error,
and the variance petition. Addendum B of this report summarizes the
questions/complaints and responses sent via several emails during the week of July 5™

Staff measured the distance of the rear setback beginning at the middle of the hedgerow
separating the adjoining properties to the subject garage addition as 16’-6". A variance
of 10 feet is required for the encroachment into the minimum 25 foot rear yard setback.

Staff measured the distance of the side setback of the garage addition along Mulberry
Street using two methods.

1. The measurement from the back of the curb along Mulberry Street to the garage
addition was 25 feet.

2. The width of Mulberry Street from curb to curb is 20 feet. The platted right-of-
way width of Mulberry Street is 40 feet. Assuming the road was constructed in
the center of the right-of-way, the measurement from the middle of the road to
the garage addition was 35 feet.

Without a survey, it is reasonable to assume based on the measurements noted above
that the side setback of the garage addition from the property line along Mulberry Street
is between 15 feet and 25 feet. Article 1333.07 of the Planning and Zoning Code
provides that the minimum side setback for the corner lot is 15 feet — 1.5 times the
normal side setback requirement of 10 feet in the R-1 District.
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STAFF RECOMMENDATION:

The Board must determine whether the proposed request meets the standard criteria for
a variance by reaching a positive determination for each of the “Findings of Fact”
submitted by the applicant.

The fact that the Planning Office incorrectly determined the structure’s orientation during
building permit review and the fact that construction has begun are extraneous to the
Board’s decision to either approve or deny the requested variance relief.

Given the circumstances of the present variance petition, no Staff recommendation is
offered as doing so in either case may be perceived as unfair and prejudiced.

Attachment:  Variance application, building permit application

NOTE: Building drawings have not been included with the attachments due to

size; said drawings will be available at the hearing
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City of Morgantown, West Virginia OFFICE USE
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APPLICATION FOR CASENO.
RECEIVED:
ZONING VARIANCE COMPLETE:

VI. SUPPLEMENTAL INFORMATION

Depending on the type of variance request and the scale and scope of the development proposal,
supplemental information may be needed to assist the Board of Zoning Appeals in rendering a variance
decision. Staff will check the appropriate boxes below that must be addressed.

[T] Land Use Characteristics (complete only those that apply)

7] Residential /] Single-Family Dwelling [] Townhouse Dwelling
[ Two-Family Dwelling ] Multi-Family Dwelling

[ ] Non-Residential or Mixed (please explain)

[] Structure Characteristics (complete only those that apply)

Total number of buildings: 1 Gross floor area of each building:

Estimated number of employees: No. of dwelling units: No. of bedrooms:

Additional structure-related details:

[] Additional Information (as required by Staff):

[] Site Plan A scaled site plan may be required to assist the Board in rendering a variance decision.
The following features must be represented, as required by Staff.

« Location, shape, exterior dimensions, and number of stories of each building on the site.
« Standard yard setbacks for the applicable zoning district

« Location, grade, and dimensions of paved surfaces, and all abutting streets

e Existing and proposed contours, at an interval of at least fwo (2) feet

« Complete traffic circulation plan showing dimensions, entrancel/exit drives, planters, and similar
improvements

Location of landscaped areas (to be detailed on landscape plan), fences, walls , and other screen
required

For simple variance requests (as determined by Staff), please use the graph area on the following
page to illustrate applicable features listed above.

Planning Department 4 389 Spruce Street, Morgantown, WV 26505 Page 2 of 4
304.284.7431 ¢ 304.284.7534 (f) Form Rev. 03.07.06
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ZONING VARIANCE COMPLETE:
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APPLICATION FOR OASENO. L &
RECEIVED:
ZONING VARIANCE COMPLETE:

VIl. FINDINGS OF FACT

The Board of Zoning Appeals may grant a variance request only if each of the following “Findings of
Fact” criteria is determined to be in the positive. Applicants must give their own responses to the
following criteria statements.

1. There are exceptional or extraordinary circumstances or conditions applicable to this
property or to the intended use, that generally do not apply to other properties or uses in the
same vicinity, because:

2. The variance is necessary for the preservation and enjoyment‘\bf a substantial property right
that is possessed by other properties in the same vicinity and zoning district, but which
denied to this property, because:

3. The granting of this variance will not be harmful to the public welfare and will not harm
property or improvements in the vicinity and zoning district in which the subject property is
located, because:

4. The granting of this variance will not alter the land-use characteristics of the vicinity and
zoning district, or diminish the market value of adjacent properties, or increase traffic
congestion on public streets, because:

Planning Department ¢ 389 Spruce Street, Morgantown, WV 26505 Page 4 of 4
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APPLICATION FOR PLAN EXAMI:\L\ ATION
AND BUILDING PERMIT

APPLICANT INSTRUCTIONS: For all applications, complete Parts 1, 2, 3, 4 and &
of this form. If electrical work, complete also Part 6. If plumbing work, complete also
Part 7. If mechanical work, complete also Part 8. For other permits, complete also
Part 9. Site Plan (Part 10) is to be shown on Page 4 or attached hereto. Parts
11-18 (Pages 5 and 6) are for department use only.

ﬁ Electrical (E) [ Plumbing (P)
[]1 Mechanical (M) [ other (0) (See item 9)

1. PROPERTY INFORMATION
Street Address

A f
¢ Apt. Zip PAreel Nimber
7948 P lons Are: Mo o™ 26505 0 )l

Subdivision ]l} Lot Number

Sencre st Powlc 4 fWYl b( -ﬁ% 3:/0

App. Date

(2L 20

Type Permit

MBuilding (B)
7

Is Owner g

@plicant
N)

Zonin

Parcel

Type P4 Residential (R) [ﬁ industrial (1)

] commercial (€) L] Other (0)
2. OWNER INFORMATION
First Name . Last name or Business Name Phone ]
qan '314 - Joif- 6%~ 6729
Street Addre{s City State | Zip
1Lk ler[ML/t/K va Ofc};mlo Wi/ 2658

3. CONTRACTORS INFORMATIONY

NAME OF CONTRACTOR ST. ADDRESS CITY, ST. LICENSE NO.
Applicant (not owner) T NAM(%RS %@% %}
Architect / Engineer fyoni= *
General Contractor W D U/lf\) f’//\Q/
Excavation OLun BT
Concrete Oron VL
Carpentry O W =V
Electrical O Ls N EYL
Plumbing Plon eV
Sewer wvon e
Mechanical /Oy s
Roofing O W/ &V
Masonry O v 6V
Drywall or Lathing D by oV
Sprinkler nNor &
Paving //I/ o -
Fire Alarm '/[/d/] (—

4. CERTIFICATION

| hereby certify that | am the owner of record of the named property, or that the proposed work is authorized by the owner of record and that
| have been authorized by the owner to make this application as his authorized agent and | agree to conform to all applicable laws of this
jurisdiction. In addition, it a permit for work described in this application is issued, | certify that the code official or the code official’s authorized
representative shall have the authority to enter areas covered by such permit at any reasonable hour to enforce the provisions of the code(s)

applicable tg guch permit. M/I“wa’x—’- /ZQP %y’/ﬂw M MWQKWW 30\»{ é')g/( (‘777/0
/) % s ] d///ﬂ«/nf fHve MO/&M Py UV

‘ONSIBLE PﬂlSON IN CHARGE OF WOHRK, TITLE PHONE NO.

Tol- pfSLFY

‘ght 1990 B.O.C.A. Page 1




5. BUILDING PERMIT APPLICATION

For Dept. " | Request Plan No. ;
Use Only Assignment (Y/N) PROPOSED USE: INSTITUTIONAL (] OTHER (24)
ASSEMBLY ] GroOuP HOME (12) PARKING GARAGE
Plan Number (] THEATRE (1) (] HOSPITAL (13) CARPORT
(] NIGHT cLUB (2) ] uAL (14) MOTOR FUEL SERV.
IMPROVEMENT TYPE: [ ] RESTAURANT (3) ] MERCANTILE (15) REPAIR GARAGE
PUBLIC UTILITY
[ ] NEW CONSTRUCTION (1) E] CHURCH (4) RESIDENTIAL
OTHER ASSEMBLY (5) N HPM
] ADDITION @ ] HOTEL, MOTEL (16)
] BUSINESS (6) (] MULTI-FAMILY (17)
ALTERATION (3) EDUCATIONAL (] BOCA TWO FAMILY (18)
[] REPAIR/REPLACEMENT () [l (GRADES 1-12) (7) (] cABO TWO FAMILY (19)
] DEMOLITION (5) [ ] DAY CARE FACILITY (8) [] BOCA SINGLE FAMILY (20)
] RELOCATION () FACE)RY (] CABO SINGLE FAMILY 21)
MODERATE HAZARD (9) STORAGE
] FOUNDATION ONLY (7
0 @ [ LOwW HAZARD (10) [ ] MODERATE HAZARD (22)
CHANGE OF USE ONLY (8) (] HIGH HAZARD (11 [] LOW HAZARD (23)
Structural (check that applicable) Exterior (Check those applicable)
Frame Walls
[ steel (1) ] Concrete (3) ] Other (5), Identify: (] steel (1) [ 1 Concrete (3) ] Other (5), Identify:
(] Masonry (2) 1 wood (4) ] Masonry (2) (1 wood (4)
Are any structural assemblies fabricated off-site? [1vYes [JNo
;
Street Frontage (Feet) ’5{:«, Stories (Number) ’ Lot Area (Sq. feet)
Front Setback (Feet) Q, j” Bed Rooms (Number) @ Building Area (Sq. feet) "56 ! )( /l\ O
Rear Setback (Feet) /ly(;)ﬂ ﬂ“‘(/ Full Baths (Number) /) Parking Area (Sq. feet) 2§ X 73(_-,
%
Left Setback (Feet) /D Partial Baths (Number) ((‘) Living Area (Sq. feet) O
Right Setback (Feet) /\/ o 7(' ﬂf[& Garages (Number) l Basement Area (Sq. feet) /O
Height Above Grade (Feet) iﬁ( / Windows (Number) Vf Garage Area (Sq. feet) _26 X 3[)
New Residential Units (Number) O Fireplaces (Number) @ Office/Sales (Sq. feet) @
Existing Residential Units (Number) O Enclosed Parking (Number) @ Service (Sq. feet) D
Elevators / Escalator (Number) 6 QOutside Parking (Number) 6 Manufacturing (Sq. feet) ()
. Building - Ny
Est. Start / / Est. Finish / / Est Vawe s 45 400
{
6. ELECTRICAL PERMIT APPLICATION Electrical Work [J Yes [] No
Total Service AMPS Number of Circuits: 2WIRE ___ 3WIRE ____ 4 WIRE Number of Service Outlets: 110V 220V
POWER DEVICES No. | OUTPUT/LOAD POWER DEVICES No. |OUTPUT/LOAD
1 7
2 8
3 9
4 10
5
6 Total Number of Motors

Utility Service Revisions:

“Yy
Electrical Work M
Est. Start / / Est. Finish / / Est. Value $

Y

Page 2
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7. PLUMBING PERMIT APPLICATION

Plumbing Work [J Yes [] No

Enter the Number of Fixtures Being Instalied, Replaced or Repaired

Tubs/Showers ‘ Drinking Fountains Back Flow Preventers
Shower Stalls l Floor Drains Water Pumps
Lavatories 2 Water Heaters Roof Openings

Toilets \ Water Softeners Parking Lot Drains
Urinals Sewage Ejectors Inside Downspouts
Sinks \ Sump Pumps Swimming Pools
Laundry Tubs O Grease Traps ?‘Gi?ggéee'_s‘o(s\gr\lo)uﬂets)
Dishwashers { Bidets f,i{ﬁmsb‘gi”gf'e}ﬁgg‘”

Garbage Disposals

Lawn Sprinklers (Y/N)
(Number of Heads)

Total Fixtures

Public Water (Y/N)

Public Sewer (Y/N)

Water Service Size

IN. Water Meter Size

Avg. Daily Water Use

IN. GPD

Utility Service Revisions:

Plumbing Work
Est. Start / / Est. Finish / / Est. Value $

8. MECHANICAL PERMIT APPLICATION Mechanical Work [J Yes [] No
Enter Number of New or Replacement Units

Forced Air Furnace Incinerator Air Handling Unit
Unit Heater Boiler Heat Pump
Gas/Qil Conversion Coil Unit Air Cleaner
Space Heater Window A/C Unit Kitchen Exhaust Hood
Gravity Furnace Split System A/C Hazardous Exhaust System
Solid Fuel Appliance A/C Compressor Electric Furnace
Utility Service Revisions:
Type of Heating Fuel:
(Check One) [] Gas (1) [] oi @ [ ] Electric (3) [ ] Goal (4) [ ] wood (5) [ ] Other (6)

Mechanical Work
Est. Start / / Est. Finish / / Est. Value $

9. OTHER REQUIRED PERMIT APPLICATION(S)
Permit Type:
Description of Work:
f‘j A) s i N N
('%\) 1\ d/(u«\ CE)W”@E{ {t , VW?’S’/@\/ c,cjf, Q,/"]L (“ !/451’*10 /&/v\,/\
\< x%cﬂf\) yol Dé—/,/; J
u,"/
g
»
al n() O
g VJ ’U
\|_Est. Start / / Est. Finish / / Est. Value $ \
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10. SITE PLAN

(Show lot lines, easements and work layout and dimensions)

SCALE = 1iInch = ____ FEET

Page 4




" 11. DATA ENTRY

Application Received: / /

By:

Application Reviewed: / /
By:

Data Entry: / /
By:

FLOOD MAP NUMBER & DATE

FLOOD ZONE

12. FLOODPLAIN EVALUATION

BASE FLOOD ELEVATION

0|
ZONING DISTRICT 12

13. ZONING PLAN EVALUATION

LOWEST FLOOR ELEVATION

MAP NUMBER

LOT AREA (From Page 2)

7165

LOT COVERAGE (%)

LOT AREA PER ROOM -

ENCROACHMENTS

OFF STREET PARKING SPACES, REQUIRED —™—

LOADING SPACE _~—

£ A6%s
5

PROVIDED__—%

+2

SIGNS; NUMBER

ACH SIGN

plapping

Madls & 3¢ fe iz

. Yy

- leugly vty poF

ek Caedd

PLANNING COMMISSTON-ARRROVAL-REQUIRED
B PROVAL IRED

" ot Ourepeioe O _encrch

s

St

L -

14. PLAN REVIEW RECORD

Plan Review

Date Plans Date Plans

15. ADDITIONAL PERMITS REQUIRED

Plans Review Required Check Fee Started By Approved By Notes
BUILDING $
PLUMBING $
MECHANICAL $
ELECTRICAL $
$
TOTAL $ TO BE ENTERED ON PART 18

Date

Date

Permit or Approval Obtained Number By Permit or Approval Check Obtained Number By
BOILER PLUMBING

CURB OR SIDEWALK CUT ROOFING

ELEVATOR SEWER

ELECTRICAL SIGN OR BILLBOARD

FURNACE STREET GRADES

GRADING USE OF PUBLIC AREAS

OIL BURNER DEMOLITION

Page 5




16. PROJECT DOCUMENTS (DRAWINGS & CALCULATIONS)

DRAWINGS/REPORT SUBMITTED SGEALED DATE RED\,//I\?EN '
Site Plan (0 Yes [ No [JYes [ No
Soil Report [J Yes [ No [JYes [ No
Architectural Drawings (J yes [ No (] Yes [ No
Structural Drawings [JYes [ No [1Yes [No
Mechanical Drawings [JYes [No (J Yes [ No
Electrical Drawings [JYes [JNo [JYes []No
Job Specifications [JYes []No [1vYes [ No
Structural Connect. Drwngs. J yes [ No (] Yes [ No
Structural Calculations (] Yes [ No (] Yes [ No
Special Inspection Data (] Yes [ No []Yes [ No
Sprinkler Drawings [ Yes [ No ] Yes [ No
Sprinkler Calculations [ Yes [ No [JYes [1No ST

Signature Date Date
Health and
Fire Sanitation
Public 7
Works A~ M/ g/f,/ 0 | Water
Zoning / . Architectural
Planning%}ﬂﬂ ('777/%[ /ﬂ £ &/’7//0 Review
Environmental '
Management
13. VALIDATION 15. 0
D FCm i ~ o
Building Permit ate / 1D i/ Weg@ \@ S&‘l Permi/insp W
, . Date Number Permit/insp. Fee N
Electrical Permit O
Plumbing Permit Date Number Permit/Insp. Fee g
Mechanical Permit Date Number ) Permit/insp. Fee
Date Number Permit/Insp. Fee
Date Number Permit/Insp. Fee

Plan Review Fee (From Part 14)
Certificate of Occupancy Fee

Other Fee
TOTAL FEES a(ﬂ “SD

@ V{é@w oo O / 0 1o

S

Prepared

Approved By: Title
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