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S T A F F  R E P O R T  
 
CASE NO: V10-20 / Byron-Culton / 1268 Fairlawn Avenue 

REQUEST and LOCATION: 

Request by Dean Culton, on behalf of Megan Byron, for variance relief from Article 
1333.04 of the Planning and Zoning Code as it relates to minimum rear setback for 
property located at 1268 Fairlawn Avenue. 

TAX MAP NUMBER(s) and ZONING DESCRIPTION: 

Tax Map #7, Parcel #165; R-1, Single Family Residential District 

SURROUNDING ZONING: 

R-1, Single-Family Residential District  

BACKGROUND and ANALYSIS: 

The petitioner obtained a building permit to construct a garage addition to the existing 
single-family structure at 1268 Fairlawn Avenue, which is a corner lot.  Addendum A of 
this report illustrates the location of the subject site. 

Prior to building permit application, Staff met the petitioner at the property to discuss the 
proposed garage addition and setback requirements.  The petitioner was advised that 
the front setback from Mulberry Street had to be at least twenty-five (25) feet from the 
front property line and the side setback from the adjoining house had to be at least ten 
(10) feet from the side property line. 

With the exception of the property addressed to Fairlawn Avenue, which was not noted 
by Staff during review, the building permit application and drawings submitted by the 
petitioner were consistent with Staff’s onsite consultation. Specifically, drawings noted 
the Mulberry Street elevation as the front and the setbacks noted on the building permit 
application were 25 feet for the front setback and 10 feet for the left side setback.  A 
survey was not included in building permit application, which is customary for additions 
to single-family homes in established neighborhoods were parcel boundaries are 
generally decipherable.  The building permit was accordingly approved and issued. 

After construction commenced, the Planning Department received several complaints 
from neighboring residents on June 24th and 25th concerning the setback from Mulberry 
Street.  Staff returned to the site on Friday June 25th and discovered that an error was 
made in determining the structure’s orientation. 

The property’s true front is facing Fairlawn Avenue and not Mulberry Street.  The 
incorrect orientation determination by the Planning Department resulted in the garage 
addition being constructed within the required twenty-five (25) foot rear yard setback. 
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The Planning Department immediately advised the petitioner of the error; that variance 
approval to encroach into the minimum rear yard setback would be necessary; and, that 
continued construction pending a determination by the BZA would be at the petitioner’s 
sole financial risk.   

Article 1705.07 “Period of Validity; Renewals” of City Code provides that the Building 
Inspection Department is authorized to suspend or revoke a permit issued wherever the 
permit is issued in error, or on the basis of incorrect, inaccurate information, or in 
violation of any ordinance or regulation of any of the provisions of City Code. 

After consultation with the City Manager and the City Attorney, Staff advised the 
petitioner that failure to seek variance relief at the BZA’s July 21st hearing would result in 
the issuance of a stop work order.  After several discussions during the week of June 
28th, the petitioner agreed to submit a variance application for the July hearing even 
though he felt he had constructed the addition as advised and approved.  As such, a 
stop work order was not issued but the petitioner was again advised that continued 
construction would be at their own financial risk. 

The Planning Department fielded numerous calls and emails from neighboring residents 
concerning the circumstances of the building permit, the Planning Department’s error, 
and the variance petition.  Addendum B of this report summarizes the 
questions/complaints and responses sent via several emails during the week of July 5th. 

Staff measured the distance of the rear setback beginning at the middle of the hedgerow 
separating the adjoining properties to the subject garage addition as 16’-6”.  A variance 
of 10 feet is required for the encroachment into the minimum 25 foot rear yard setback. 

Staff measured the distance of the side setback of the garage addition along Mulberry 
Street using two methods. 

1. The measurement from the back of the curb along Mulberry Street to the garage 
addition was 25 feet. 

2. The width of Mulberry Street from curb to curb is 20 feet.  The platted right-of-
way width of Mulberry Street is 40 feet.  Assuming the road was constructed in 
the center of the right-of-way, the measurement from the middle of the road to 
the garage addition was 35 feet. 

Without a survey, it is reasonable to assume based on the measurements noted above 
that the side setback of the garage addition from the property line along Mulberry Street 
is between 15 feet and 25 feet.  Article 1333.07 of the Planning and Zoning Code 
provides that the minimum side setback for the corner lot is 15 feet – 1.5 times the 
normal side setback requirement of 10 feet in the R-1 District. 
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STAFF RECOMMENDATION: 

The Board must determine whether the proposed request meets the standard criteria for 
a variance by reaching a positive determination for each of the “Findings of Fact” 
submitted by the applicant. 

The fact that the Planning Office incorrectly determined the structure’s orientation during 
building permit review and the fact that construction has begun are extraneous to the 
Board’s decision to either approve or deny the requested variance relief.  

Given the circumstances of the present variance petition, no Staff recommendation is 
offered as doing so in either case may be perceived as unfair and prejudiced. 

 

Attachment: Variance application, building permit application 

NOTE:  Building drawings have not been included with the attachments due to 
size; said drawings will be available at the hearing 




































